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IN THE 


United States Court of Appeals 


FOB TUB DlSTBICT OF COLUMBIA CIRCUIT 


April Term, 1948 


No. 10015 


E. E. CONNEE, ET AL., Appellants, 


THE PENNSYLVANIA RAILROAD COMPANY, 
a Corporation, et al., Appellees- 


Appeal from the United States District Court for the 
District of Columbia Circuit 
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Filed JuL 3, 1947 
Complaint 


Class Action for Denial of Rights Under Section 8 of the 
Selective Training and Service Act of 1940 as Amended, 
Breach of Contract, Interference with Contract Rights, 
Breach of Duties as Agent, and for a Declaratory Judg¬ 
ment 


i 

1. The jurisdiction of this Court is based upon its general 
jurisdiction in law and equity provided by Sections 11-301, 




i 



11-306 of the District of Columbia Code (1940 Edition); the 
Declaratory Judgment Act of June 14,1934, c. 512, 48 Stat. 
955; and the Selective Training and Service Act of 1940, 
Section 8(4), c. 720,54 Stat. 885, as amended. 

2. Plaintiff E. E. Conner is a citizen of the United States 
and a resident of the District of Columbia, who was em¬ 
ployed as a passenger trainman by defendant The Penn¬ 
sylvania Bailroad Company, on its Maryland Division, on 
January 12, 1941, and who entered the military service of 
the United States on August 27,1941, serving until Decem¬ 
ber 10,1945, when he was honorably discharged and 

3 returned to the employment of defendant The Penn¬ 
sylvania Bailroad Company, Maryland Division, as a 
passenger trainman. He brings this suit in his own right 
and as a representative of a class of passenger trainmen 
employees of defendant The Pennsylvania Bailroad Com¬ 
pany, similarly situated. 

3. Plaintiff Kenneth L. Knitter is a citizen of the United 
States and a resident of the District of Columbia, who was 
employed as a passenger trainman by defendant The Penn¬ 
sylvania Bailroad Company, on its Maryland Division, on 
December 26,1940, and who entered the military service of 
the United States on June 12, 1942, serving until August 
2, 1946, when he was honorably separated and returned 
to the employment of defendant The Pennsylvania Bailroad 
Company, Maryland Division, as a passenger trainman. 
He brings this suit in his own right and as a representative 
of a class of passenger trainmen employees of the defend¬ 
ant The Pennsylvania Bailroad Company, similarly situated. 

4. Plaintiff Vincent L. Petenbrink is a citizen of the 
United States and a resident of the District of Columbia, 
who was employed as a passenger trainman by defendant 
The Pennsylvania Bailroad Company, on its Maryland Divi¬ 
sion, in February 1943, and who entered the maritime service 
in August, 1943, thereafter entering the Army of the United 
States, serving until he was honorably separated in Sep¬ 
tember, 1946. He returned to the employment of defend¬ 
ant The Pennsylvania Bailroad Company, Maryland Divi- 

’ sion, as a passenger trainman on August 8,1946. He brings 
> this suit in his own right and as a representative of a class 
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of passenger trainmen employees of the defendant The 
Pennsylvania Railroad Company, similarly situated. 


• - ' 

5. There are more than seventy-eight persons who have 
been employed by defendant The Pennsylvania Railroad 
Company on its Maryland Division as passenger trainmen, 
who are veterans, and whose seniority has been adversely 
affected by the matters herein alleged, and who are members 
of the class of passenger trainmen employees of defendant 
The Pennsylvania Railroad Company on behalf of whom 
this suit is filed. By reason of the number of such 
4 employees and the multiplicity of actions which would 
be required in order to vindicate the rights herein 
alleged, it would be inconvenient and impracticable for each 
of the members of said class to file suit. 



6. Defendant The Pennsylvania Railroad Company (here- j 

inafter referred to as the “Railroad”), is a corporation j 
organized and existing under the laws of the State of Penn- j 
sylvania, and is the employer of plaintiffs, and is or has j 
been the employer of others of the class on behalf of whom ! 
plaintiffs bring this suit, in accordance with an agreement j 
between defendant Brotherhood of Railroad Trainmen and j 
the Railroad which was first negotiated in 1927, which has | 
been renegotiated in 1942, and which has been amended from 
time to time. So far as herein material, said contract or j 
agreement is more particularly set forth in paragraph 11 j 
hereof. j 

i 

7. Defendant Brotherhood of Railroad Trainmen (here¬ 

inafter referred to as the “Brotherhood”), is an unincor-! 
porated voluntary association, formed as a fraternal organi- j 
zation, and is a labor organization encompassing in its mem¬ 
bership most railroad trainmen employees of defendant 
Railroad, and is suied herein in its own right and as the ; 
agent of plaintiffs and others on behalf of whom this suitj 
is brought. The Brotherhood is the collective bargaining 
agent of the railroad trainmen who are members of the 
local lodges of the Brotherhood, and other railroad train-; 
men who are employed by the Railroad. j 

8. Defendant H. F. Sites is a citizen of the United States* 
is believed to be a resident of the State of Pennsylvania* 


i 

i 
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and is General Chairman of defendant Brotherhood. He 
is sued herein individually and as such General Chairman. 
As such General Chairman, defendant, H. F. Sites acts for 
and on behalf of defendant Brotherhood in carrying out con¬ 
tracts and agreements made with the Railroad in the name 
of the Brotherhood. 

9. Defendant A. F. Whitney is a citizen of the United 
States, is believed to he a resident of the State of Ohio, and 
is President of defendant Brotherhood. He is sued herein 

individually and as such President. As such Presi- 
5 dent, defendant A. F. Whitney acts for and on behalf 

of defendant Brotherhood in carrying out contracts 
and agreements made with the Railroad in the name of the 
Brotherhood. 

10. Defendants E. W. Wilson, Charles F. Pusey, Jr., 
J. H. Allers, Jr., Joseph M. Decker, C. A. Leathers, Jr., 
E. R. Briscoe, J. E. Berbig, F. J. Meadowcroft, C. H. Git- 
tings, W. F. Harrison, Nathan Berkman, J. M. Parker, Earl 
R. Deaner, B. J. Shankweiler, I. E. Wagner, H. F. Hanny, 
W. A. Scott, H. W. Highfield, R. E. Satterfield, Sanford 
R. Halliday, Jr., L. C. LeCompte, E. D. Saxton, Clifton K. 
Arehart, are believed to be residents respectively of the 
District or State which appears after their names in the cap¬ 
tion of this complaint, each of whom is or has been an 
employee of defendant Railroad during times herein mate¬ 
rial, and each of whom was employed on the freight roster 
of defendant Railroad and thereafter transferred to the 
passenger roster of defendant Railroad, as set forth in 
paragraphs 11,12, and 14 hereof, to a position of seniority 
which was more valuable and of higher order than that of 
the Plaintiffs or some members of the class whom the Plain¬ 
tiffs herein represent and in derogation of the seniority 
rights of plaintiffs and the class represented by them. Each 
of said Defendants is sued herein in his own right and as 
such employee. 

11. Defendant Railroad entered into a contract with the 
Brotherhood for the benefit of the plaintiffs and others 
of the class represented by plaintiffs under date of August 
14,1942, which was reprinted in February, 1943, and there- 
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after, to reflect changes in the agreement immaterial in 
this suit. Said contract has, at all times herein material, 
provided: 

“1-D-l. (a). On seniority districts where, on the effective 
date of this Agreement, it is the practice to employ train¬ 
men for passenger, freight or yard service exclusively, such 
practice shall be continued unless 66%% of each such, 
seniority group that would he affected desires a change, 
and promotion on such seniority districts shall be in the 
following order: 

“In passenger service, passenger brakemen, baggage¬ 
men or assistant conductors or ticket collectors to pas¬ 
senger conductor, except that on a seniority district 
where the practice on the effective date of this Agree¬ 
ment provides a different order of promotion to pas¬ 
senger conductor, such order shall prevail; in freight 
service, freight brakeman to freight conductor; in closed 
yard service, yard brakeman to yard conductor. 

6 “(b) On seniority districts where, on the effective 

date of this Agreement, it is not the practice to em¬ 
ploy trainmen for passenger, freight or yard service exclu¬ 
sively, the order of promotion followed at such time shall 
be continued. 

. - • i 

! 

• • • • • • • I . 

I 

I 

“l-D-3. (a) On seniority districts where, on the effective 
date of this Agreement, it is the practice to employ train¬ 
men for passenger, or freight or yard service exclusively, 
when additional passenger trainmen are needed the appli¬ 
cations of freight and yard trainmen on the said seniority 
district shall be given consideration, after which the appli¬ 
cations of switchtenders on that seniority district shall be 
considered. 

“(b) When additional freight and yard trainmen are 
required on a seniority district where the practice referred 
to in paragraph (a) is in effect, the applications of pas¬ 
senger trainmen shall be given consideration, after which 
the applications of switchtenders on that seniority district 
shall be considered. ! _ 
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“ (c) Notice shall be published on bulletin boards giving 
the said trainmen and switcbtenders reasonable time within 
which to file their application. 

“3-F-l. In seniority districts where seniority is not inter¬ 
changeable between switchtenders, yard brakemen, freight 
brakemen, passenger brakemen, baggagemen, or assistant 
conductors or ticket collectors, an employe in one of the 
foregoing groups who accepts permanent transfer to one 
of the other three groups shall retain the seniority he earned 
in the group from which transferred and shall acquire 
seniority in the group to which transferred from the date 
of transfer. 

• •••••• 

“4-R-l. Pool or extra trainmen who are marked up on 
the crew board, and who are used out of turn in relation 
to other available pool or extra trainmen who are marked 
up on the crew board, shall be considered as having run 
around the available pool or extra trainmen who were en¬ 
titled to be used ahead of them. The trainmen thus run 
around shall be allowed pay for one-half day for each train¬ 
man used out of turn and shall retain their relative stand¬ 
ing on the crew board. 

4 ‘When trainmen or other employes are used in train or 
yard service and, under the provisions of this Agreement, 
available pool or extra trainmen are entitled to be called 
for the service for which the trainmen or other employes 
are used, the available pool or extra trainmen who are 
entitled to be called for service shall be considered as having 
been run around and shall be allowed pay for one-half 
day for each trainman or other employe used, unless they 
are entitled to receive any of the compensation provided 
for in the preceding paragraph of this rule (4-R-l) or in 
Rule 4-R-2 or 4-R-3. 

• •••••• 

“8-H-l. Local agreements which in any manner conflict 
with any of the provisions of this Agreement are not per¬ 
missible.’’ 

7 12. The seniority system in effect with the Rail¬ 

road is of the essence of the contract of employment 

• \ 


I 


I 

* * ' ■’ . ■ ■ ! , 

of all trainmen employed by the Railroad. The obligations 
regarding seniority rights are of such a nature as to rm}i 
from the Railroad to the trainmen; and such seniority rights 
are the personal property rights of the trainmen. Separate 
rosters setting forth the order of seniority of those em¬ 
ployees of the defendant Railroad who are employed as 
freight trainmen or who are employed as passenger train¬ 
men have been established in the Maryland Division of 
defendant Railroad in which division plaintiffs are em¬ 
ployed. Said separate rosters represent entirely separate 
classifications of work for defendant Railroad and are not 
interchangeable. “Beyond being “given consideration” 
ahead of others applying for employment on the passenger 
roster, employees on the freight roster are and have at all 
times material hereto been as alien to the passenger employ¬ 
ment as persons in no respect connected with the Railroad. 

13. Under the provisions of Section 8 of the Selective 
Training and Service Act of 1940 as amended, plaintiffs are, 
by reason of their service in the armed forces of the United 
States, entitled to have their seniority maintained without 
impairment by transfers to the passenger roster from the 
freight roster. 

14. Notwithstanding the obligations of the defendant 
Railroad and notwithstanding the provisions of the Se¬ 
lective Training and Service Act of 1940 as amended, de¬ 
fendant Railroad has transferred to the passenger roster 
a large number of the Railroad employees, who are also 
veterans, but who worked as freight trainmen until the 
dates of their entry into military service and who had not 
been on said dates employed as passenger trainmen and 
were not registered on the passenger roster; and in so 
transferring such freight trainmen from the freight to the 
passenger roster, the defendant Railroad has arbitrarily 
fixed and determined the effective date thereof as the first 
date of advertisement for passenger trainmen occurring 
after such freight trainmen entered into military service, 

thus according to such freight trainmen an unlawful 
8 and wrongful seniority over the plaintiffs and other 

members of their class, all of whom were employed 
as passenger trainmen and were registered on the passenger 

i 


j 


i 


/ 


8 

roster prior to the dates when some or all of such freight 
trainmen returned to employment with the Railroad from 
military service, and prior to the dates when some or all of 
such freight trainmen actually elected to transfer from the 

freight to the passengerjroster. 

\ * 

15. In fixing and determining the effective date of its 
transfer of freight trainmen from the freight to the pas¬ 
senger roster, as in paragraph 14 hereof set forth, the 
defendant Railroad has asserted to the plaintiffs that it has 
acted, and asserts that it is entitled to act, pursuant to an 
alleged agreement entered into between it and the defendant 
Brotherhood, acting by and through the defendants Sites 
and Whitney, during, to wit, the month of January, 1942, 
the precise terms of which said alleged agreement are un¬ 
known to the plaintiffs. All of the defendants assert to the 
plaintiffs that said alleged agreement of January, 1942 pur¬ 
ports to modify and change the provisions of the contract 
set forth in paragraph 11 of this complaint, to authorize the 
Railroad to permit and effectuate the aforesaid transfers of 
freight trainman to the passenger roster in derogation of 
the seniority rights of the plaintiffs and other members 
of their class. The said alleged amendatory agreement of 
January, 1942, if any such exists, has not been filed with the 
National Mediation Board as required by the Railway 
Labor Act, Section 5 Third (e) [45 U. S. C. Section 155 
Third (e)] nor has it been published or made available 
to the plaintiffs through the defendant Brotherhood or 
otherwise; and has not been put into effect on all of the 
divisions of the defendant Railroad where separate freight 
and passenger rosters are maintained. By reason whereof, 
the plaintiffs say that said alleged amendatory agreement 
of January, 1942, if any such exists, has never become ef¬ 
fective or enforceable as to the plaintiffs and other members 
of their class; is illegal and void as a legal fraud upon the 
rights of the plaintiffs; is against public policy and is 
illegal and void, insofar as the plaintiffs and other 
9 members of their class are concerned, as in violation 
of Section 8 of the Selective Training and Service 
Act; is illegal and void; or is xmenforceable, for failure to 
file it with the National Mediation Board within the time 


9 


allowed by law; and is illegal and void as having beejn 
negotiated and executed, if in fact it has been executed, iju 
violation of the contractual duties of the defendants Sites, 
Whitney and the Brotherhood as agents of the plaintiffs 
and other members of their class. | 

N I 

16. Since.plaintiffs returned from the military service to 
the employment of the Railroad and since they discovered 
the injury to their seniority rights as set forth herein, each 
plaintiff has undertaken to have the action herein com¬ 
plained of set aside by defendant Railroad and has per¬ 
sistently demanded that their seniority rights be restored, 
notwithstanding which the Railroad has failed and refused 
to restore said rights. Each plaintiff has undertaken to 
have the action set aside by the Brotherhood, and has ap¬ 
pealed to the General Chairman and thereafter to the ftill 
General Committee of the Brotherhood and the Board of 
Appeals of the Brotherhood. The rights thus demanded 
have been denied. Each plaintiff has exhausted all possi¬ 
bility^ redress through the union or through the Railroad. 

17. The action of defendants will, unless enjoined by this 
Court, pendente lite and permanently, constitute a grave 
and irreparable injury to plaintiffs, in that they will be 
denied employment in the more desirable occupations aind 
may be forced entirely to abandon their occupation as train¬ 
men in order to find employment which will permit them to 
support and maintain themselves and their families. 

18. Wherefore, plaintiffs demand judgment: J 

(a) That the amendatory contract or modification of 

January, 1942, referred to in paragraph 15 hereof, be de¬ 
clared illegal and void. j 

(b) That the defendants and each of them be enjoined, 
pendente lite and permanently, from giving effect to the 
amendatory contract or modification of January, 1942, set 

forth in paragraph 15, in any manner whatsoever 
10 contrary to the rights and privileges of the plaintiffs 
and members of the class represented by plaintiffs 
herein, through maintaining on the passenger roster with 
seniority dates earlier than their actual transfer to pas¬ 
senger service, the persons who transferred to the pas- 

• . . i 
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senger roster at any time after plaintiffs and members of 
their class went into the military service, or otherwise. 

(c) That the defendants and each of them be required 
to give an accounting to the plaintiffs of the damages due 
them and each of them and members of the class repre¬ 
sented by plaintiffs, including pay which they have lost and 
liquidated damages for the runaround computed in accord¬ 
ance with the provisions of Rule 4-R-l, set forth in para¬ 
graph 11 above; and in this connection that this Court order 
the cause referred to an auditor or special master to take 
testimony, state an account and report thereon to the Court. 

(d) That the plaintiffs have and recover of and from the 
defendants and each of them such damages as may be found 
to have resulted to them through the unlawful action of the 
defendants alleged in the complaint, together with the costs 
of this action. 

(e) That the plaintiffs shall have such other and further 
relief as to the Court shall seem just and proper. 

^ George R. Stewart, 

927 Fifteenth St., N. W., 

Washington 5, D. C.; 

Carl G. Lutz, 

927 Fifteenth St., N. W., 

Washington 5, D. C.; 

Riley A. Gwynn, 

901 Barr Building, 

• 910 17th St., N. W., 

* Washington 6, D. C.; 

John W . Cragun, 

833 Transportation Bldg., 

Washington 6, JD. C., 
Attorneys for Plaintiffs. 

• •••••• 

70 Filed Dec. 17,1947 

: , Amended Complaint 

Class Action for Denial of Bights Under Section 8 of the 
Selective Training and Service Act of 1940 as Amended 


11 


(cund Correlative Acts), Breach of Contract, Interference 
With Contract Rights, Breach of Duties as Agent, a/nd 
For a Declaratory Judgment 

1. The jurisdiction of this Court is based upon its general 
jurisdiction in law and equity provided by §$ 11-301,11-306 
of the District of Columbia Code (1040 Edition); the Decla¬ 
ratory Judgment Act of June 14,1934, c. 512, 48 Stat. 955; 
the Selective Training and Service Act of 1940, §8(e)j, 
c. 720, 54 Stat. 885, 891 (50 U. S. C. Appendix $ 308[eJ), afi 
amended; the Army Reserve and Retired Personnel Service 
Law of 1940, $ 3(d), c. 689, 54 Stat. 858, 860 (50 U. S. C. 
Appendix §403[d]), as amended; and the Act of June 23, 
1943, for Civilian Reemployment of Members of Merchant 
Marine, § 3, c. 142,57 Stat. 162 (50 U. S. C. Appendix § 1473), 
as amended* 

V i 

>. [ 

2. Plaintiff R. E. Conner is a citizen of the United Stated 
and a resident of the District of Columbia, who was em¬ 
ployed as a freight trainman by defendant The Pennsyl¬ 
vania Railroad Company, on its Maryland Divison, Septem¬ 
ber 18, 1940; who transferred to the position of passenger 
trainman on January 12,1941, and who entered the military 
service of the United States on August 27, 1941, serving 
until March 8,1946, when he was honorably discharged and 

returned to the employment of defendant The Pemi- 
71 sylvania Railroad Company, Maryland Division, as 
a passenger trainman. He brings this suit in his own 
right and as a representative of a class of passenger train¬ 
men employees of defendant the Pennsylvania Railroad 
Company, similarly situated. 

- i 

3. Plaintiff Kenneth L. Knitter is a citizen of the United 
States and a resident of the District of Columbia, who was 
employed as a freight trainman by defendant The Penn¬ 
sylvania Railroad Company, on its Maryland Division, on 
December 9, 1940, who thereafter was transferred to the 
passenger service as a passenger trainman December 26, 
1940, and who entered the military service of the United 
States on June 12,1942, serving until August 2,1946, when 
he was honorably separated and returned to the employment 
of defendant The Pennsylvania Railroad Company, Mary- 

i 

i 
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land Division, as a passenger trainman. He brings this snit 
in his own right and as a representative of a class of passen¬ 
ger trainmen employees of defendant The Pennsylvania 
Railroad Company, similarly situated. 

4. Plaintiff Vincent L. Petenbrink is a citizen of the 
United States and a resident of the District of Colombia, 
who was employed as a freight trainman by defendant The 
Pennsylvania Railroad Company, on its Maryland Divi¬ 
sion, February 17, 1943, who thereupon was transferred 
to the passenger service as a passenger trainman Feb¬ 
ruary 18,1943, and without ever having acted as a freight 
trainman, and who entered the maritime service in Au¬ 
gust, 1943, thereafter entering the Army of the United 
States, serving until he was honorably separated in Sep¬ 
tember, 1946. He returned to the employment of defendant 
The Pennsylvania Railroad Company, Maryland Division, 
as a. passenger trainman on August 8,1946. He brings this 
suit in his own right and as a representative of a class of 
passenger trainmen employees of defendant The Pennsyl¬ 
vania Railroad Company, similarly situated. 

5.. There are more than seventy-eight persons who have 
been employed by defendant The Pennsylvania Rail- 
72 road Company on its Maryland Division as passenger 
trainmen, who are veterans, whose seniority has been 
adversely affected by the matters herein alleged, and who 
are members of the class of passenger trainmen employees 
of defendant The Pennsylvania Railroad Company on be¬ 
half of whom this suit is filed. By reason of the number of 
such employees and the multiplicity of actions which would 
be required in order to vindicate the rights herein alleged, 
it would be inconvenient and impracticable for each of the 
members of said class to file suit. 

6. Defendant The Pennsylvania Railroad Company 
(hereinafter referred to as the “Railroad”), is a corpora¬ 
tion organized and existing under the laws of the State of 
Pennsylvania, and is the employer of plaintiffs, and is or 
has been the employer of others of the class on behalf of 



whom plaintiffs bring this suit, in accordance with an agree¬ 
ment between defendant Brotherhood of Bailroad Train¬ 
men and the Bailroad which was first negotiated in 1927,. 
which has been renegotiated in 1942, and which has been 
amended from time to time. A copy of said agreement as 
renegotiated in 1942 and as reprinted with later amende 
ments is attached hereto, marked Exhibit A, and made a part 
hereof^ Portions of said contract or agreement are more 
particularly set forth in paragraph 11 hereof. j 

7. Defendant Brotherhood of Bailroad Trainmen (here¬ 
inafter referred to as the “Brotherhood”)? is an unincorpo T 
rated voluntary association, formed as a fraternal organi¬ 
zation, and is a labor organization encompassing in its mem¬ 
bership most railroad trainmen employees of defendant 
Bailroad, and is sued herein in its own light and as the 
agent of plaintiffs and others on behalf of whom this suit 
is brought. The Brotherhood, under the Bailway Labor Act 
(45 U. S. C. c. 8), is the collective bargaining agent of rail¬ 
road trainmen who are members of the local lodges of the 
Brotherhood, and other railroad trainmen who are em¬ 
ployed by the Bailroad. 

8. Defendant H. F. Sites is a citizen of the United Stated, 

is believed to be a resident of the State of Penh- 
73 sylvania, and is General Chairman of defendant 

Brotherhood. He is sued herein individually and as 
such General Chairman. As such General Chairman, de¬ 
fendant H. F. Sites acts for and on behalf of defendant 
Brotherhood ill carrying out its functions as collective- 
bargaining agent to the extent authorized by said Brother¬ 
hood. 

* 

9. Defendant A. F. Whitney is a citizen of the United. 

States, is believed to be a resident of the State of Ohio, and 
is President of defendant Brotherhood. He is sued herein 
individually and as such President. As such President, 
defendant A. F. Whitney acts for and on behalf of defend¬ 
ant Brotherhood in carrying out its functions as collective¬ 
bargaining agent to the extent authorized by said Brother¬ 
hood. ! 


10. The following defendants are believed to be residents 
respectively of the District or State which appears after 
their names: 


E. W. Wilson 

Dist CoL 

Charles F. Pusey, Jr. 

Dist. CoL 

J. H. Allers, Jr. 

Dist. CoL 

Joseph M. Decker 

Dist. CoL 

C. A. Leathers, Jr. 

Md. 

E. R. Briscoe 

Md. 

J. E. Berbig 

Md. . 

F. J. Meadowcroft 

Md. 

C. H. Sittings 

Md. 

W. F. Harrison 

Md. 

Nathan Berkman 

Md. 

J. M. Parker 

Md. 

Earl R. Leaner 

Md. 

B. J. Shankweiler 

Pa. 

L E. Wagner 

Dela. 

H. F. Hanny 

Dela. 

W. A. Scott 

Dela. 

H. W. Highfleld 

Dela. 

R. E. Satterfield 

Dela. 

Sanford R. Halliday, Jr. 

Dela. 

L. C. LeCompte 

Dela. 

E. D. Saxton 

Dela. 

Clifton L. Arehart Md. 



Each of said defendants is or has been an employee of 
defendant Railroad during times herein material, and each 
was employed on the freight roster of defendant Railroad 
and thereafter transfererd to the passenger roster of de¬ 
fendant Railroad, as set forth in paragraphs 11, 12, 
74 and 14 hereof, to a position of seniority which was 
more valuable and of higher order than that of the 
plaintiffs or some members of the class whom the plaintiffs 
herein represent and in derogation of the seniority rights 
of plaintiffs and the class represented by them. Each of 
said defendants is sued herein in his own right and as such 
employee. . 

11. Defendant Railroad entered into a contract with the 
Brotherhood for the benefit of the plaintiffs and others of 
the class represented by plaintiffs under date of August 14, 
1942, which was reprinted in February, 1943, and thereafter, 
to reflect changes in the agreement immaterial in this suit. 
Said contract has, at all times herein material, provided: 

“1-D-l. (a) On seniority districts where, on the effec¬ 
tive date of this Agreement, it is the practice to employ 
trainmen for passenger, freight or yard service exclu¬ 
sively, such practice shall be continued unless 66%% 
of each such seniority group that would be affected 


15 


desires a change, and promotion on snch seniority dis¬ 
tricts shall be in the following order: 

“In passenger service, passenger brakeman, bag- . 
gageman or ticket collector to passenger conductor, 
except that on a seniority district where the practice 
on the effective date of this Agreement provides a 
different order of promotion to passenger conductor, 
such order shall prevail; in freight service, freight 
brakeman to freight conductor; in closed yard serv¬ 
ice, yard brakeman to yard conductor. 

• \ 

“(b) On seniority districts where, on the effective 
date of this Agreement, it is not the practice to employ 
trainmen for passenger, freight or yard service exclu¬ 
sively, the order of promotion followed at such time 
shall be continued. 

“l-D-3. (a) On a seniority district where, on the 
effective date of this Agreement, it is the practice to 
employ trainmen for passenger, or freight or yard 
service exclusively, when additional passenger train¬ 
men are needed the applications of freight and yard 
trainmen on the said seniority district shall be given 
consideration, after which the applications of switch- 
tenders on that seniority district shall be considered. 

“(b) When additional freight and yard trainmen 
are required on a seniority district where the practice 
referred to in paragraph (a) is in effect, the applica¬ 
tions of passenger trainmen shall be given considera¬ 
tion, after which the applications of switchtenders on 
that seniority district shall be considered. 

“(c) Notice shall be published on bulletin boards 
giving the said trainmen and switchtenders reasonable 
time within which to file their applications. 

75 “3-B-l. A trainman shall have sixty days from 

the date on which his name first appears on the 
roster to file a protest with the Superintendent, in writ¬ 
ing, against the date of his entering train service, date 
of promotion, or his seniority standing as they are 
shown thereon. In the event that such employe is off ! 
duty because of sickness, disability, leave of absence, j 



or other cause, at the time the roster is posted on which 
his name first appears, the above time limit of sixty 
days for filing his protest shall commence on the date 
he reports for duty following such posting. A note 
shall be placed on each roster stating the time limit for 
protest thereto. 

“The date of entering train service, date of promo¬ 
tion, and seniority standing of employes not protested, 
in writing, within the above specified time limit shall be 
deemed to be correct and shall not be subject to further 
protest, unless such dates or seniority standing is 
changed from that first shown, in which event trainmen 
shall be permitted to file protest within sixty days from 
the date of such change. 

“Necessary corrections in the roster shall be made 
the first time the roster is revised, but the correct 
seniority standing shall govern in the meantime. 

“3-F-l. In seniority districts where seniority is not 
interchangeable between switchtenders, yard brakemen, 
freight brakemen, passenger brakemen, baggagemen, or 
ticket collectors, an employe in one of the foregoing 
groups who accepts permanent transfer to one of the 
other three groups shall retain the seniority he earned 
in the group from which transferred and shall acquire 
seniority in the group to which transferred from the 
date of transfer. 

“In the event that such employe is displaced from 
a group or groups to which he accepted transfer, he 
must exhaust in the reverse order of transfer the 
seniority he retained in the group or groups from which 
previously transferred or forfeit' all seniority under 
this Agreement. Such employe, if he retains his senior¬ 
ity, must accept permanent recall to a group or groups 
to which he previously accepted transfer on the basis 
of the order in which he originally accepted transfer 
or forfeit all seniority under this Agreement. 

“In seniority districts where seniority is interchange¬ 
able between two or more of said groups but is not 
interchangeable between all four of the groups, the 
groups between which seniority is interchangeable shall 
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be treated as a single group for the purpose of applying : 
the foregoing provisions of this rule (3-F-l). 

“4-R-l. Pool or extra trainmen who are marked up j 
on the crew board, and who are used out of turn in rela- ! 
tion to other available pool or extra trainmen who are 
marked up on the crew board, shall be considered as !. 
having run around the available pool or extra train- j 
men who were entitled to be used ahead of them. The ! 
trainmen thus run around shall be allowed pay for one- j 
half day for each trainman used out of turn and shall..!: 

retain their relative standing on the crew board.. [ 
76 “When trainmen or other employes are used 
in train or yard service and, under the provisions 
of this Agreement, available pool or extra trainmen are j. 
entitled to be called for the service for which the train- j 
men or other employes are used, the available pool or j 
extra trainmen who are entitled to be called for service j 
shall be considered as having been run around and shall j 
be allowed pay for one-half day for each trainman or j 
other employe used, unless they are entitled to receive j 
any of the compensation provided for in the preceding j 
paragraph of this rule (4-R-l) or in Rule 4-R-2 or j 
4-R-3. 

“8-H-l. Local agreements which in any manner con-j 
flict with any of the provisions of this Agreement are • 
not permissible .’ 9 

12. The seniority system in effect with the Railroad is of j’ 
the essence of the contract of employment of all trainmen ! 
employed by the Railroad. The obligations regarding 
seniority rights are of such a nature as to run from the j 
Railroad to the trainmen; and such seniority rights are the J 
personal property rights of the trainmen. Separate rosters j 
setting forth the order of seniority of those employees of 
the defendant Railroad who are employed, respectively, 
as freight trainmen or passenger trainmen have been estab- i 
lished in the Maryland Division of defendant Railroad, in | 
which division plaintiffs are employed. Said separate 
rosters represent entirely separate classifications of work 
for defendant Railroad and are not interchangeable. A 
trainman while employed on one roster has no right to work 
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on jobs pertaining to the other roster, including jobs as¬ 
signed pursuant to extra lists or crew boards which are 
based upon such other roster, and in no circumstances may 
have rights in the other service until and unless transferred 
to that service. Promotion is effected only within the parti¬ 
cular service or roster, and is distinguished from transfer 
referred to in Rule l-D-3 (quoted in paragraph 11 hereof), 
which effects a going over from one roster to the other. 
Beyond being “given consideration” ahead of others apply¬ 
ing for employment on the passenger roster, retaining a 
passive seniority on the passenger roster if originally 
transferred from the passenger to the freight roster (such 
passive seniority to be exercised if displaced from the 
77 freight roster), trainmen on the freight roster are 
and have been at all times material hereto as alien to 
the passenger employment as persons in no respect con¬ 
nected with the Railroad. 

13. Under the provisions of § 8 of the Selective Training 
and Service Act of 1940, as amended, and correlative acts 
set forth in paragraph 1 hereof, plaintiffs are, by reason 
of their service in the armed forces of the United States, 
entitled to have their seniority maintained without impair¬ 
ment by transfers to the passenger roster from the freight 
roster. 

14. Notwithstanding the obligations of the defendant 
Railroad under the agreement referred to in Paragraph 11 
hereof, and notwithstanding the provisions of the Selective 
Training and Service Act of 1940 as amended and correla¬ 
tive acts, defendant Railroad, acting under an alleged 
agreement of January, 1942, referred to in Paragraph 15 
hereof, has transferred to the passenger roster a large 
number of Railroad employees, who are also veterans, but 
who worked as freight trainmen until the dates of their 
entry into military service and who had not been on said 
dates employed as passenger trainmen and were not regis¬ 
tered on the passenger roster. At all times during the serv¬ 
ice of defendant trainmen in the military service, their 
names were maintained on the freight-trainmen’s roster and 
were advanced in seniority standing on the freight roster 
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as though they were in active service of defendant Railroad. 
Such trainmen were transferred to the passenger-trainmen’s 
roster following their return from military service. In so 
transferring such freight trainmen from tie freight to the 
passenger roster, the defendant Railroad has fixed and 
determined the seniority of snch transferring freight train¬ 
men so as to give them standing on the passenger-brake^ 
men’s roster, including crew boards and extra lists base4 
thereon, ahead of the immediate junior freight or yard map 
accepted for passenger service after such freight trainmefi 
entered into military service, thus according to such 
78 freight trainmen an unlawful and wrongful seniority 
over the plaintiffs and other members of their class, 
all of whom were employed as passenger trainmen and werp 
registered on the passenger roster prior to the dates whep 
some or all of such freight trainmen returned to employ¬ 
ment with the Railroad from military service, and prior tp 
the dates when some or all of such freight trainmen actually 
elected to transfer from the freight to the passenger roster. 
By reason of the foregoing the plaintiffs have from time 
to time been laid off, and have lost wages and earnings, and 
will in the future lose wages and earnings. 

i 

14A. At the time defendant trainmen (with the exception 
of defendant I. E. Wagner) transferred from the freight 
to the passenger service as set forth in paragraph 14 here¬ 
of, no vacancies existed in the passenger service which had 
not theretofore been duly filled pursuant to advertisement 
in accordance with Rule l-D-3(a) set forth in paragraph ll 
hereof. The applications accepted by defendant Railroad 
for transfers by defendant trainmen were not submitted in 
response to notice or advertisement of vacancies existing in 
the passenger service as provided by Rule l-D-3 (c). By rea¬ 
son of the foregoing, the transfer of defendant trainmen 
to the passenger service was illegal and wrongful and con¬ 
trary to the rights of plaintiffs; defendant trainmen ac¬ 
quired no seniority or standing on the passenger-trainmen 
roster, and are not and have not been eligible for service hs 
passenger trainmen or for listing as extra or pool train¬ 
men or on crew boards in the passenger service; and the 
rendering by said defendant trainmen of services in the 
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passenger service constitute runarounds as provided in 
Rule 4-R-l, set forth in paragraph 11 hereof. 

15. In fixing and determining the effective date of its 
transfer of freight trainmen from the freight to the pas¬ 
senger roster, as in paragraph 14 hereof set forth, the de¬ 
fendant Railroad has asserted to the plaintiffs that it has 
acted, and asserts that it is entitled to act, pursuant 
79 to an alleged agreement entered into between it and 
the defendant Brotherhood, acting by and through 
the defendants Sites and Whitney, during, to-wit, the month 
of January, 1942. A copy of the correspondence constitut¬ 
ing such alleged agreement or understanding, as furnished 
by defendant Railroad to counsel for plaintiffs herein, is 
attached, marked Exhibit B. Defendants assert to the 
plaintiffs that said alleged agreement of January, 1942, 
purports to modify and change the provisions of the con¬ 
tract set forth in paragraph 11 of this complaint, to author¬ 
ize the Railroad to permit and effectuate the aforesaid 
transfers of freight trainmen to the passenger roster in 
derogation of the seniority rights of the plaintiffs and 
other members of their class. The said alleged amendatory 
agreement of January, 1942, was not filed with the National 
Mediation Board as required by the Railway Labor Act, 
§ 5 Third (e) (45 U.S.C. § 155 Third [e]) nor has it, until 
after suit was filed herein, been actually furnished to the 
plaintiffs through the defendants or otherwise; plaintiffs 
had no actual knowledge of the existence of said agree¬ 
ment at any time prior to the year 1947; and it has not been 
put into effect on all of the divisions of the defendant Rail¬ 
road where separate freight and passenger rosters are 
maintained. No notice was given plaintiffs or any members 
of . the class represented by plaintiffs of the determination 
of rights contemplated by said alleged agreement. Plain¬ 
tiffs had not, at the time said alleged agreement was entered 
into, authorized defendants or any of them to enter into 
any agreement concerning rights theretofore accrued to 
plaintiffs; nor have plaintiffs since said alleged agreement 
was entered into ratified it in any way. By reason whereof, 
the plaintiffs say that said alleged amendatory agreement 
of January, 1942, has never become effective or enforceable 
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as to the plaintiffs and other members of their <jlass;: is 
illegal and void as a legal fraud npon the rights of the 
plaintiffs; is against public policy and is illegal and 
80 void, insofar as the plaintiffs and other members !'of 
their class are concerned, as in violation of § 8 of the 
Selective Training and Service Act and correlative acts; 
is illegal and void, or is unenforceable, for failure to file it 
with the National Mediation Board within the time allowed 
by law; is illegal and void as having been negotiated and 
executed, if in fact it has been executed, in violation of the 
duties of the defendants Sites, Whitney and the Brother¬ 
hood, as agents of the plaintiffs and other members of their 
class; is illegal and void as a retrospective agreement as to 
rights theretofore accrued under the contract with defend¬ 
ant Railroad set forth in paragraph 11 hereof; and is illegal 
and void because it was executed without due authority on 
the part of said agents or either of them. 


16. Since plaintiffs returned from the military service to 
the employment of the Railroad and since they discovered 
the injury to their seniority rights as set forth herein, each 
plaintiff has undertaken to have the action herein com¬ 
plained of set aside by defendant Railroad and has per¬ 
sistently demanded that their seniority rights be restored, 
notwithstanding which the Railroad has failed and refused 
to restore said rights. Each plaintiff has undertaken to 
have the action set aside by the Brotherhood, and has ap¬ 
pealed to the General Chairman and thereafter to the full 
General Committee of the Brotherhood and the Board of 
Appeals of the Brotherhood. The rights thus demanded 
have been denied. Each plaintiff has exhausted all possi¬ 
bility of redress through the Brotherhood dr through the 
Railroad. 


17. The action of defendants will, unless enjoined by this 
Court, pendente life and permanently, constitute a grave 
and irreparable injury to plaintiffs and members of, the 
class represented by plaintiffs, in that they will be denied 
employment in the more desirable occupations; and plain¬ 
tiffs and members of the class represented by them have 
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and may hereafter be forced entirely to abandon their 

81 occupation as trainmen in order to find, employment 
which will permit them to support and maintain them¬ 
selves and their families. 

17 A. Alternatively, and in the event the Court shall ad¬ 
judge that the action of defendant Railroad was lawful as 
to defendant freight trainmen transferring to the passenger 
roster with passenger seniority accruing during their serv¬ 
ice in the armed forces, plaintiffs, on behalf of themselves 
and members of the class represented by them, claim rights 
under the Selective Training and Service Act of 1940 and 
correlative acts, comparable and equivalent to those ac- 
, corded defendant trainmen, whereby plaintiffs shall be 
accorded the right to be instated on the freight roster main¬ 
tained by defendant Railroad. Under § l-D-3(b) of the 
contract between defendants Railroad and Brotherhood 
referred to in paragraph 11 hereof, plaintiffs at all times 
material hereto are and have been entitled, when additional 
freight trainmen were to be employed by defendant Rail¬ 
road, to transfer and to be transferred to the freight roster 
with seniority greater than that of any other persons. Un¬ 
der the provisions of § l-D-3(c) of said agreement, plaintiffs 
and other members of their class were entitled to notice of 
their right to transfer to the freight roster. Plaintiffs have 
never been notified or advised with respect to applications 
being received for freight trainmen positions on defendant 
Railroad during the time plaintiffs were in the military serv¬ 
ice. Upon information and belief, plaintiffs aver that large 
numbers of individuals were employed in the freight service 
during the time plaintiffs were in military service and to all 
of whom plaintiffs would be senior in service had defendant 
Railroad accorded them their right to instatement on the 
freight roster as required by the Selective Training and 
Service Act. If transferred to the freight roster upon their 
return from military service and with accrued seniority 
arising out of their military service, plaintiffs would 

82 have enjoyed substantial earnings in excess of those 
received by them while on the passenger roster; but due to 
the failure of defendant Railroad, and in breach of the rights 
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of plaintiffs and members of the class represented by them, 
they have never been accorded their rights on the freight 
roster and the pay incident thereto. 

18. Wherefore, plaintiffs demand judgment: 

• . i 

(a) That the amendatory contract or modification of Jan¬ 

uary, 1942, referred to in paragraph 15 hereof, be declared 
illegal and void. j 

(b) (1) That the defendants and each of them be en¬ 
joined, pendente lite and permanently, from giving effect to 
the amendatory contract or modification of January, 1942, 
referred to in paragraph 15 hereof (Exhibit B hereto) in any 
manner whatsoever contrary to the rights and privileges of 
the plaintiffs and members of the class represented "by plain¬ 
tiffs herein, through maintaining on the passenger roster de¬ 
fendant trainmen who were transferred to the passenger 
roster contrary to the provisions of Rule l-D-3 set forth ih 
paragraph 11 hereof, excepting defendant I. E. Wagner, 
whose seniority standing on the passenger-trainmen roster 
shall date only from the time of his actual transfer to the 
passenger service. 

(b)(2) Alternatively, and in the event that the prayers 
(a) and (b) (1) be not granted, that the defendants and each 
of them be enjoined pendente lite and permanently from 
giving effect to the amendatory contract or modifications 
of January, 1942, referred to in paragraph 15 hereof (Ex¬ 
hibit B hereto), in any manner whatsoever contrary to tie 
rights and privileges of the plaintiffs and members of the 
class represented by plaintiffs herein, in maintaining on the 
passenger roster with seniority dates earlier than their 
actual transfer to the passenger service persons who were 
transferred to the passenger roster at any time after plain¬ 
tiffs and members of their class went into the military serv¬ 
ice, or otherwise. j 

83 (3) Alternatively, and in the event that prayers 

(a), (b) (1) and (2) hereof be not granted, that de¬ 
fendant Railroad be required to tender to plaintiffs an Op¬ 
portunity of transfer to the freight roster with seniority as 
of a date which will place them respectively ahead of the 
immediate junior or other employee who was accepted for 
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freight service during the occupation of each of plaintiffs 
in military or naval service, under the provisions of § l-D-3 
of the agreement with defendant Railroad set forth in para¬ 
graph 11 hereof, together with a tender of damages incurred 
by plaintiffs by reason of defendant Railroad’s having 
failed to accord plaintiffs the opportunity so to transfer 
following their return to defendant’s employ from military 
service. 

(c) That the defendants and each of them be required to 
give an accounting to the plaintiffs of the damages due 
them and each of them and members of the class represented 
by plaintiffs, including pay which they have lost and liqui¬ 
dated damages for the runaround computed in accordance 
with the provisions of Rule 4-R-l, set forth in paragraph 
11 hereof; and in this connection that this Court order the 
cause referred to an auditor or special master to take testi¬ 
mony, state an account and report thereon to the Court. 

(d) That the plaintiffs have and recover of and from the 
defendants and each of them such damages as may be found 
to have resulted to them through the unlawful action of the 
defendants alleged in the complaint, together with the costs 
of this action. 

(e) That the plaintiffs shall have such other and further 
relief as to the Court shall seem just and proper. 

Riley A. Gwynn, 

Investment Building, 
Washington 5, D. C. 
John W. Cragun, 

833 Transportation Bldg., 

' Washington 6, D. C. 
George R. Stewart, 

927 Fifteenth St., N. W., 

Washington 5, D. C . 
Carl G. Lutz, 

927 Fifteenth St., N. W., 

Washington 5, D. C. 

Attorneys for Plaintiffs. 
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218 ' Filed Dec. 17, 1947 j 

Exhibit B 

December 17,1941. j 

Mr. W. C. Higginbottom, General Manager Eastern Re¬ 
gion, P. R. R., Broad Street Station, Philadelphia, Pa. j 

Mr. J. C. White, General Manager, Central Region, P. R. 
R., Pennsylvania Station, Pittsburgh, Pa. 

Mr. J. A. Appleton, General Manager, New York Zone, 
P. R. R., Pennsylvania Station, New York, N. Y. 

i 

Dear Sir: 

Freight Brakeman Irving Wagner, Maryland Division, 
was called for military service on February 12, 1941, and 
while thus serving a number of junior freight brakemen 
filed application, and were accepted, for position of passen¬ 
ger brakeman on the Maryland Division as provided in 
Regulation 1-D-l. 

Brakeman Wagner has been released from the army and 
I understand at the first opportunity made application, and 
was accepted, for position as passenger brakeman on the 
Maryland Division, with standing on the passenger brake- 
men’s roster as of December 13, 1941. Because of his fur¬ 
lough from the railroad for military service, about sixty- 
five men his junior in freight service, who had bid to and 
were accepted for passenger service during this time, were 
given standing on the passenger brakemen’s roster ahead 
of him. 

It is my understanding that the intent of the Selective 
Training and Service Act of 1940 and the Service Exten¬ 
sion Act of 1941 is to protect the seniority status of em¬ 
ployes while serving in the United States land or naval 
forces, excluding those individuals employed in a temporary 
capacity, thus assuring an employee of the preservation of 
all rights accruing to him to the same extent as though he 
had remained continuously in railroad service. 

Therefore, I would suggest that a freight or yard train¬ 
man who entered upon active military or naval service in the 
land or naval forces of the United States since May 1,1940, 

and who, had he remained continuously in railroad service, 

• 
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would have had the opportunity to make application for 
passenger service, as provided in Regulation 1-D-l, be given 
standing on the passenger brakemen’s roster ahead of the 
immediate junior freight or yard man accepted for pas¬ 
senger service during his occupation in military service, 
provided such trainmen upon returning to railroad service 
makes his desire known in this connection without delay, 
and provided he can meet the requirements of passenger 
service. This proposal to apply only on divisions or senior¬ 
ity districts wherein the seniority of passenger trainmen 
is separate from the seniority of freight and/or yard train¬ 
men, and with the understanding that a freight or yard 
trainman given standing on the passenger brakemen’s roster 
under the proposal shall, in the event of reduction in force 
in passenger service, retain seniority in freight or yard 
service based only on actual time engaged in such service 
as provided in Regulation 3-F-l. 

Your concurrence in this proposal shall be appreciated. 

Yours very truly, 

H. F. Sites, 
General Chairman. 

219 Filed Dec. 17, 1947 

Exhibit B 

Philadelphia, January 13, 1942. 

Mr. H. F. Sites, General Chainfian, Brotherhood of Railroad 
Trainmen, Room 1011 City Centre Building, Philadelphia, 
Pa. 

Deab Sib: 

This will acknowledge receipt of your letter dated De¬ 
cember 17,1941, in which you propose: 

*‘Therefore, I would suggest that a freight or yard 
trainman who entered upon active military or naval 
service in the land or naval, forces of the United States 
since May 1, 1940, and who, had he remained contin¬ 
uously in railroad service, could have had the oppor¬ 
tunity to make application for passenger service, as 
' provided in Regulation 1-D-l, be given standing on the 
passenger brakemen’s roster ahead of the immediate 
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junior freight or yard man accepted for passenger 
service during his occupation in military service, pro¬ 
vided such trainman upon return to railroad service 
makes his desire known in this connection without de¬ 
lay, and provided he can meet the requirements of pas¬ 
senger service. This proposal to apply only on divi¬ 
sions or seniority districts wherein the seniority of pas¬ 
senger trainmen is separate from the seniority of 
freight and/or yard trainmen, and with the understand¬ 
ing that a freight or yard trainman given 
on the passenger brakemen’s roster under the 
shall, in the event of reduction in force in 
service, retain seniority in freight or yard 
based only on actual time engaged in such service as 
provided in Regulation 3-F-l.” 



We are in accord with your proposal, except that we 
suggest that in lieu of “without delay” a trainman or 
yardman will have 10 days (the amount of time provided 
in Regulation 2-A-l for the advertisement of new runs and 
vacancies) from the date of return to active service, within 
which to make application for passenger service, and if no 
such application is made within this 10 days’ time limit, 
such trainman or yardman will no longer be regarded as 
coming under the permissive terms of this understanding. 

If you will advise that the foregoing is agreeable to yon, 
we shall be glad to issue instructions accordingly. 

Very truly yours, | 

W. C. Higginbottom, i 
General Manager y Eastern Region. ] 
J. C. White, i 

General Manager, Central Region .! 

• J. A. Appuetoh, | 

General Manager, New York Zone. 

I / 
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Exhibit B 


January 30,1942. 

i 

Mr. W. C. Higginbottom, General Manager Eastern Region, 
P. R. R., Broad Street Station, Philadelphia, Pa. 
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Mr. J. C. White, General Manager, Central Region, P. R. R., 
Pennsylvania Station, Pittsburgh, Pa. 

Mr. J. A- Appleton, General Manager, New York Zone, 
P. R. R., Pennsylvania Station, New York City. 

Deab Sm: 

Referring to your letter of January 13, 1942 which is in 
reply to my letter of December 17,1941 with respect to the 
manner in which a freight or yard trainman will be given 
standing on the passenger brakemen’s roster who enters 
active military or naval service in the land or naval forces 
of the United States: 

Your proposal that a freight or yard trainman who makes 
his desire known as to entering passenger service within ten 
days from the date he returns to active railroad service is 
acceptable. Therefore, the following shall constitute our 
understanding: 

A freight or yard trainman who entered upon active 
military or naval service in the land or naval forces of 
the United States since May 1, 1940, and who, had he 
remained continuously in railroad service, would have 
had the opportunity to make application for passenger 
service as provided in Regulation 1-D-l, shall be given 
standing on the passenger brakemen’s roster ahead of 
the immediate junior freight or yard man accepted for 
passenger service during his occupation in ^military 
or naval service, provided such trainman upon return 
to railroad service makes application for passenger 
service within ten days from the date of his return to 
active railroad service, and, provided he can meet the 
requirements of passenger service. If no application 
is received within the ten-day time limit, such freight 
or yard trainman shall no longer be regarded as coming 
under the permissive terms of this understanding. 

This understanding to apply only on divisions or 
seniority districts wherein the seniority of passenger 
trainmen is separate from the seniority of freight 
and/or yard trainmen, and with the understanding 
that a freight or yard trainman given standing on the 
passenger brakemen’s roster under this agreement 
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shall in the event of redaction in force in passenger 
service retain seniority in freight or yard service based 
only on actnal time engaged in such service, as pro¬ 
vided in Regulation 3-F-l (including time he would 
have been engaged in freight or yard service had he 
remained continuously in railroad service until the 
time he is shown on the passenger brakemen’s roster)!. 


I understand that upon receipt of this letter you will 
issue instructions accordingly. 

Yours very truly, 


H. F. Sites, 
General Chairman . ! 
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Philadelphia, Pa., February 5, 1942. j 

I 

Mr. H. F. Sites, General Chairman, Brotherhood of Railroad 
Trainmen, Room 1011, City Centre Building, Philadel¬ 
phia, Pa. 

I 

Dear Sib: ✓ j 

i 

This will acknowledge receipt of your letter of January 
30, 1942, which is incident to previous correspondence with 
respect to the conditions under which freight or yard brake- 
men may be given standing on the passenger brakemen’s 
roster after return to active service from active military 
or naval service in the land or sea forces of the United 
States. | 

The revised proposal contained in your letter referred to 
above, is acceptable to us, shall constitute an agreement 
covering the matters stated therein and instructions have 
been issued accordingly. 

In order that this matter may be fully understood by all 
concerned, each Superintendent will prepare a Notice,! to 
be posted on Bulletin Boards, reading as follows: 

i 

The following constitutes an agreement entered into by 
the General Managers, Eastern and Central Regions ind 
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New York Zone and the General Chairman, B. of R. T., 
former Lines East of Pittsburgh: 

A freight or yard trainman who entered upon active 
military or naval service in the land or naval forces of 
the United States since May 1,1940, and who, had he 
remained continuously in railroad service, would have 
had the opportunity to make application for passenger 
service as provided in Regulation 1-D-l, shall be given 
standing on the passenger brakemen’s roster ahead of 
the immediate junior freight or yard man accepted for 
passenger service during his occupation in military or 
naval service, provided such trainman upon return to 
railroad service makes application for passenger serv¬ 
ice within ten days from the date of his return to active 
railroad service, and, provided he can meet the require¬ 
ments of passenger service. If no application is re¬ 
ceived within the ten-day time limit, such freight or 
yard trainman shall no longer be regarded as coming 
under the permissive terms of this understanding. 

This understanding to apply only on divisions or 
seniority districts wherein the seniority of passenger 
trainmen is separate from the seniority of freight 
and/or yard trainmen, and with the understanding 
that a freight or yard trainman given standing on the 
passenger brakemen’s roster under this agreement 
shall in the event of reduction in force in passenger 
service retain seniority in freight or yard service based 
only on actual time engaged in such service, as 
222 provided in Regulation 3-F-l (including time he 
would have been engaged in freight or yard serv¬ 
ice had he remained continuously in railroad service 
until the time he is shown on the passenger brakemen’s 
roster). 

Very truly yours, 

W. C. HlGGINBOTTOM, 
General Manager, Eastern Region. 

J. C. White, 

General Manager, Central Region. 

J. A. Appleton, 

General Manager, New York Zone. 
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cc: J. C. W. J. M. S. J. A. A. \ . 

cc: W. W. P. J. T. R. G. S. W. H. H. P. J. 0. H. 

i 

Please arrange accordingly. W. C. H. j 

223 Filed Dec. 17,1947 j 

i 

Exhibit B 

i 

June 17, 1947. 

Mr. Robert F. Cole, Secretary, National Mediation Board, 
Washington 25, D. C. 

Dear Sir: 

l 

Attached hereto for your record are two copies of an N 
exchange of correspondence in December, 1941, and Jan¬ 
uary, 1942, constituting an agreement, between the Gen¬ 
eral Managers of the Pennsylvania Railroad’s Eastern Re¬ 
gion, Central Region, and New York Zone, and General 
Chairman Sites of the Brotherhood of Railroad Trainnien, 
which provides that certain freight and yard trainmen upon 
return from military service shall be given standing on the 
passenger brakemen’s roster ahead of the immediate junior 
freight or yard men accepted for passenger service during 
their occupation in military service. 

We regret that copies of this correspondence were not 
submitted to you promptly. The omission was uninten¬ 
tional. We have taken action to avoid a recurrence. 

Very truly yours, 

C. E. Musser, j 
Chief of Personnel. 

224 Filed Jan. 23,1948 j 

Motions (1) to Dismiss for Failure to State a Claim 
Upon Which Relief can be Granted and (2) to Enter 
A Summary Judgment for Defendants } 

i 

The defendants (other than the Pennsylvania Railroad 
Company) move the Court (1) to dismiss the action because 
the complaint fails to state a claim upon which relief can be 
granted or a declaration made as prayed in said complaint 


i 



32 

or otherwise and (2) to enter a summary judgment for 
these defendants.. . 

(S.) Cabl McFakland, 

Stephen J. Angland, 

13 02- 18th 8t. f N. W. f 

Washington 6, D. C. 

January 23,1948. 

225 ;: Filed Jan. 23,1948 

Affidavit 

.<*• . . * * . , 1 

District of Columbia, 

City of Washington : 

Before me, Eleanor F. Randle, a Notary Public of the 
District of Columbia, personally appeared the undersigned, 
H. F. Sites, in the District aforesaid, who, being first duly 
sworn, deposes and says: 

The undersigned, H. F. Sites, at all times here material 
Chairman of the General Grievance Committee, Brother¬ 
hood of Railroad Trainmen, Pennsylvania Lines East 
(residence Broadwood Hotel, Broad & Wood Streets, Phila¬ 
delphia, Pa.), acting in behalf of said General Grievance 
Committee is authorized, in accordance with the terms of 
the collective bargaining agreements and the laws of said 
Brotherhood, to investigate, and, if necessary, prosecute 
all complaints or grievances of train service employees of 
the Pennsylvania Railroad East of Pittsburgh referred to 
said Committee by representatives of local lodges of said 
Brotherhood and to negotiate collective bargaining agree¬ 
ments as prescribed by the laws and policy of the Brother¬ 
hood. 

I have read the memorandum to which this affidavit is 
attached and find the statements of fact therein to be true 
to the best of my knowledge and belief. 

226 As Chairman of the General Grievance Committee 
of the Brotherhood of Railroad Trainmen, Pennsyl¬ 
vania Lines East, I was authorized to negotiate agreements 
to the end that the seniority of train service employees, who 
enlisted or were called for duty in the military and naval 
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services, would be protected, and, compliant therewith, did 
negotiate several agreements, the first of which was actually 
a culmination of letters passing between myself and the j + 
three General Managers of the Pennsylvania Railroad, dated 
December 17,1941, January 13,1942, and January 30,1942. 
Said agreement was circularized to the secretaries of all| 
lodges and chairmen of local grievances committees under j 
the jurisdiction of the Pennsylvania Lines East General 
Grievance Committee in circular identified as S-89, dated! 
January 31, 1942, for the information and guidance of the 
membership of the Brotherhood of Railroad Trainmen. 

Concurrent with action taken by the Congress of the! 
United States, additional so-called military collective bar-j 
gaining agreements were negotiated, one of which was j 
dated January 24, 1945, and was circularized to the secre-j 
taries of all lodges and chairmen of local grievance com-; 
mittees under the jurisdiction of the Pennsylvania Lines j 
East General Grievance Committee with my circular identi-j 
fied as S-182, dated February 15, 1945, for the informations 
and guidance of the membership of the Brotherhood of 
Railroad Trainmen. Said latter agreement reads in part! 
as follows: '• 

* • -' 1 

“1. This Agreement shall supersede all prior agreed 
ments with regard to the protection of the seniority of 
employes who are engaged in military or naval service 
of the United States or in the Canadian Armed Forces 
or in the United States Maritime Service or in the 
American Red Cross foreign service. 

“2. Pursuant to Federal legislation (L e., Public 
Resolution No. 96, of the 76th Congress, and the Selec¬ 
tive Training and Service Act of 1940, as amended)^ 
any male employe of this Company who has established 
.a seniority date and who shall be ordered or inducted 
into the land or naval forces in accordance with such 
legislation, or has enlisted in the land or naval 
227 forces after the declaration of the existence of 
an emergency by the President of the United 
States on September 8,1939, shall, upon completion of 
such service in the land or naval forces, be restored to 
such position with this Company (including rights to 
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promotion) to which his accumulated seniority entitles 
him, all in accordance with the then existing rules of 
the Schedule Agreement, the same as if he had remained 
in the service (such rights to be exercised by the in- * 
dividual within five days from his reporting for duty), 
provided, upon completion of his service he receives 
from the Government a certificate of satisfactory com¬ 
pletion of such training and service, as provided by the 
law, is still qualified to perform the duties of such posi¬ 
tion, makes application for return to service within 
ninety days after he is released from such training and 
service, or from hospitalization continuing after dis¬ 
charge for a period of not more than one year, and 
provided this Company’s circumstances have not been 
so changed as to make it impossible or unreasonable to 
return him to his former position or a position of like 
seniority, status and pay; provided, that in connection 
with voluntary enlistments in the regular land or naval 
forces, the above will apply only to the first period of 
such enlistments.” 

None of the plaintiffs at any time, either individually or 
through the local lodge representatives, presented their 
grievances stated in the complaint to me as Chairman of 
the Pennsylvania Lines East General Grievance Committee 
in the manner required by the collective bargaining agree¬ 
ment and the law of the Brotherhood. 

Exhibit Y attached to this affidavit contains the decision 
of the sub-General Grievance Committee in case involving 
seniority standing on the passenger brakeman roster of C. 
A. Leathers, Jr., submitted by the members of Lodge 286, 
Brotherhood of Railroad Trainmen, Washington, D. C., 
which decision was supported by the full General Grievance 
Committee in meeting of July 10, 1946. The latter Com¬ 
mittee has had before it no other case on the subject. 

A copy of the Constitution and General Rules of the 
Brotherhood and a copy of Circular S-89, dated January 
31,1942, referred to herein, are attached to this affidavit as 
Exhibit X. 


H. F. Sites, 



Subscribed and sworn to before me this 22d day of 
January 1948. 

.EleahobF. Rasdle, i 

Notary Public, i 
• ■. i 

My Commission Expires, Oct. 1, 1952. j 

228 Filed Jan. 23,1948 j 

Exhibit “X” j 


Copy | 

Circular S-89 j: 

i 

Boom 1011 City Centre Bldg., ! 
Philadelphia, Pa. j 

January 31,1942. 

All Lodges and Local Chairmen .j 

Brotherhood of Railroad Trainmen 
Pennsylvania Lines East 

Sirs and Brothers: 

I 

For your information and guidance we are quoting be¬ 
low letters passing between the General Managers and tile 

undersigned: j 

- i 

[There follows the quotation of letters dated December 
17, 1941, January 13, 1941, and January 30, 1941, between 
the General Chairman of the Brotherhood of Railroad 
Trainmen and officials of the Pennsylvania Railroad pre¬ 
viously appearing in this record as Exhibit B to tie 
amended complaint.] 
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,C;. / , a’ - * . • . _ / '** • ‘ . •* • V 

Exhibit “Y m 
Copy 

Minutes of Meeting of Sub-General Grievance Committee, 
Brotherhood of Railroad Trainmen, Pennsylvania 

Lines East 

A meeting of the Sub-General Grievance Committee was 
held in Room 1011, City Centre Building, Philadelphia, on 
Tuesday, August 28, 1945, for the purpose of giving con¬ 
sideration to question submitted to the General Chairman 
for decision by the members of Lodge 286, which involves 
the seniority standing on the passenger brakeman roster 
of C. A. Leathers, Jr. 

The Sub-General Grievance Committee consisted of the 
following: 


H. F. Sites, 

R. E. Ward, 

Leon Clark, 

C. W. Mitzel, 

J. H. Shue, 

W. C. Shipley, 

M. B. Dutton, 

F. T. Parnell, Acting 

B. B. Briscoe, 

C. W. Holdway, 


General Chairman 


"Vice Chairman 
Secretary 

Local Chairman 124 


il 


124 

■ il 


286 

it 

it 

363 

? ti 

it 

484 

il 

it 

488 

il 

ii 

Fill 


i * * 

The following members of the Brotherhood were per¬ 


mitted to appear before the 

evidence: 

« 

R. D. Heflin, 

R. P. Cory, 

H. A. Thirles, 

R. J. Davis, 

0. W. Jackson, 

J. H. Meng, 


Committee and present oral 

* Lodge 286 
Lodge 286 
Lodge 286 
Lodge 511 
Lodge 511 
Lodge 511 


' • I 

The facts of the case are as follows: 

“C. A. Leathers entered freight service on the Mary-j 
land Division, December 11, 1939. He attempted toj 
transfer to passenger service about January 8, 1940 
but, according to the allegations of some of the members, 
was unsuccessful because he did not meet the require-; 
ment as far as height is concerned. He was inducted! 
into military service on October 19,1940, and was hon¬ 
orably discharged on June 25, 1945, and returned to- 
active railroad service on July 17,1945, on which date 
he made application and was accepted for passenger! 
service. | 

“P. W. Johnson entered freight service on the Mary-! 
land Division on September 30, 1940. He transferred 
to passenger service on December 17, 1940. Brother! 
Johnson was the freight man immediately junior to 
Brother Leathers accepted for passenger service 
441 during the time Brother Leathers served in the 
armed forces .’ 1 

It was contended by the lay members who appeared ben 
fore the Committee that inasmuch as Brother Leathers did 
not meet the height requirement of S' 10" for entrance into 
passenger service, his name should only appear on the pas¬ 
senger brakeman roster as the first man accepted for pas¬ 
senger service after the height requirement of 5' 10" was 
changed, which they claimed was about December 1942. 

- During the discussion it was brought out that there is no 
uniform stature requirement for entrance into passenger 
service on the Pennsylvania Bailroad; that this feature is 
dictated by management of each division. It was further 
developed that while, prior to December 1942, the Maryland 
Division Passenger Trainmaster insisted that men entering 
passenger service must be at least 5' 10" tall and, in addi¬ 
tion, stipulated a specified weight, age and education standi 
ard, these requirements were not strictly adhered to. in 
the employment of men for passenger service. 

It was the concensus of opinion of the members of 
the Sub-General Grievance Committee that a man should 
not be deprived of his seniority rights because of some 
technicality with regard to stature, and . that inasmuch as 
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Brother Leathers was accepted for passenger service im¬ 
mediately upon return to active railroad service after 
having been discharged from the armed forces, the provi¬ 
sions of the agreement negotiated by the General Man¬ 
agers, P.R.R., and the Pennsylvania Lines East General 
Committee, as covered by General Chairman Sites’s Circular 
S-89, to Lodges and Local Chairmen, dated January 31,1942, 
should apply in Brother Leathers* case. 

After considerable debate by a number of members of 
the Sub-General Committee, the following motion made by 
Mitzel-124 and Dutton-363 was adopted by a majority vote 
of the members of the Sub-General Committee: 

“Under the terms of the agreement between the Gen¬ 
eral Managers, PJfc.R., and the Pennsylvania Lines 
East General Committee, as covered by General Chair¬ 
man Sites’s Circular S-89, dated January 31, 1942, 
Brother C. A. Leathers should be placed on the Mary¬ 
land Division passenger brakeman roster immediately 
ahead of P. W. Johnson, who was the freight man 
immediately junior to Brother Leathers accepted for 
passenger service during the time Brother Leathers 
served in the armed forces.** . 

(Signed) Leon Claes, 
Secretary, General Grievance Comm. 

(Approved) (S.) H. F. Sites, 

Chairman, General Grievance Comm. 


442 cc: 

Mr. C. W. Mitzel, ; 

Mr. J. H. Shue, 

Mr. W. C. Shipley, 

Mr. M. B. Dutton, 

Mr. F. T. Parnell, Acting 
Mr. E. J. Sullivan, 

Mr. B. B. Briscoe, 

Mr. C. W. Holdway, 

Mr. Leon Clark, 

Mr. C. W. Mitzel, 


Local Chairman 124 
“ 124 

“ 44 286 

44 44 363 

“ 44 484 

44 ' 44 484 

“ 44 488 

“ “ 511 

“ “ 957 

Secretary 124 


39 



Mr. R. D. Heflin, 
Mr. J. L. Stewart, 
Mr. H. K. Sowers, 
Mr. W. E. Copple, 
Mr. J. L. Hall, 

Mr. C. F. Marker, 


Secretary 286 
“ 363 

& 484 

“ 488 

511 

£ 957 


Filed Jan. 23,1948 
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Affidavit 


District of Columbia, , 

City of Washington: 

Before me, Eleanor F. Handle, a Notary Public of the 
District of Columbia, personally appeared the undersigned, 
W. C. Shipley, in the District aforesaid, who, being first 
duly sworn, deposes- and says: 

The undersigned, W. C. Shipley (residence, 3927 Frisby 
Street, Baltimore, McL), at all times here material Chair¬ 
man of the Local Grievance Committee, Brotherhood of 
Railroad Trainmen, Lodge 286, located at Washington, 
D. C., is authorized, in accordance with the terms of the col¬ 
lective bargaining agreement and the laws of said Brother¬ 
hood, to prosecute all complaints or grievances referred to 
said Committee by said Lodge of the Brotherhood. 

As Chairman of the Local Grievance Committee, Brother¬ 
hood of Railroad Trainmen, Lodge #286, I received from 
H. F. Sites, Chairman of the General Grievance Committee, 
Brotherhood of Railroad Trainmen, Pennsylvania lanes 
East, several circulars (i. e., S-89, dated January 31,1942; 

S-115, dated March 12, 1943; S-153, dated April 13, 
444 1944; S-182, dated February 15, 1945; S-250, dated 

February 25, 1947) dealing with so-called military 
agreements negotiated by him with the General Managers 
of the Pennsylvania Railroad. 

Following the receipt of each of said circulars I was 
present at various meetings of Lodge 286, Brotherhood of 
Railroad Trainmen, and heard each of said circulars read 
by the Secretary of the Lodge to the members present . ! 
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, * * * V. ■ . ' t 

Lodge 286, Brotherhood of Railroad Trainmen, at no time 
referred to me for prosecution, as Chairman of the Local 
Grievance Committee, grievances of the plaintiffs stated in 
their complaint. I had but one complaint pertaining to the 
application of the military agreements referred to me by 
Lodge 286,. Brotherhood of Railroad Trainmen, and that 
dealt with the seniority standing on the passenger brake- 
man roster of C. A. Leathers, Jr., which I referred to H. F. 
Sites, Chairman of the General Grievance Co mmit tee, 
Brotherhood of Railroad Trainmen, Pennsylvania Lines 
East 

W. C. Shipley. 


Subscribed and sworn to before me this 22 day of Jan¬ 
uary, 1848. 

Eleanor F. Randle, 

Notary Public . 

My Commission Expires Oct 1,1952. 
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Filed Jan. 29,1948 


Motion to Dismiss the Complaint or in the Alternative 

for Summary Judgment 

Comes now the defendant, The Pennsylvania Railroad 
Company, and moves the Court to dismiss the complaint or 
in the alternative to enter a summary judgment for this 
defendant and as reasons therefor states: 

*• i • / 

1. The complaint should be dismissed because it fails to 
state a cause of action against this defendant upon which 
relief can be granted. Assuming that all of the allegations 
contained in the complaint are true, on its face it fails to 
allege any wrongdoing on the part of the defendant with 
respect to which the plaintiffs are entitled to any relief. 

2. In the alternative, a summary judgment should be 
entered in favor of this defendant pursuant to Rule 56 of 
the Federal Rules of Civil Procedure as to all and every 
part of the complaint, since there is no genuine issue as to 
any material fact and this defendant is entitled to judg¬ 
ment as a matter of law. 
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The motion for -summary'judgment is based upon-the 
following: 


-* ♦ 1 

The amended complaint, inducting the agreements at¬ 
tached thereto as Exhibit A and Exhibit B and the three 
affidavits listed in order and identified as follows: ! 


Page 


L Third Affidavit of R. L. Agnew, Passenger 
Trainmaster of the Maryland Division of defend¬ 
ant, The Pennsylvania Railroad Company. 34-a 


2. Affidavit of Harry Babcock, Superintendent 
of the Atlantic Division of defendant, The Penn¬ 
sylvania Railroad Company. 38-a 


3. Affidavit of T. S. Greenawalt, Head Clerk in 
the Office of the Passenger Trainmaster of the 
Maryland Division of defendant, The Pennsyl¬ 
vania Railroad Company. 39-a 


446 The original executed copies of the above affidavits 
have already been filed in this proceeding, as attach¬ 
ments to this defendant’s Motion to Dismiss or for Sunji- 
mary Judgment filed in opposition to the original complaint 
(pages 34-a through 39-a of the said Motion). True copies 
of the said affidavits are filed contemporaneously herewith 
and are hereby made a part hereof. 

Guy W. Knight, 

R. N. ClATTENBUBG, 

1740 Broad Si. Station Bldg., 
Philadelphia 4, Pa.; 

Hugh B. Cox, 

■ James G. Johnson, Jb., 

Southern Building , 

15th and H Streets, 
Washington 5, D. C., 
Attorneys for Defendants, 

The Pennsylvania Railroad Company, j 
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Third Affidavit of R. L. Agnew, Passenger Trainmaster of 

the Maryland Division of Defendant, The Pennsylvania 

Railroad Company 

State op Maryland, 

City of Baltimore , ss: 

R. L. Agnew, being duly sworn, deposes and says of his 
own personal knowledge: 

That he is and has been since March 1, 1941, Passenger 
Trainmaster of the Maryland Division of defendant, The 
Pennsylvania Railroad Company; 

That it has always been the' practice of defendant, The 
Pennsylvania Railroad Company, when additional passen¬ 
ger trainmen are needed, to transfer to passenger service 
on the Maryland Division the qualified trainman or train¬ 
men in freight service making application for snch transfer 
who possessed the greatest seniority in freight service on 
the Maryland Division; 

That prior to August 19, 1942, the stated qualifications 
for trainmen in freight service who applied for transfer to 
passenger service was as follows: Age 21 to 25; Height, 
not less than five (5) feet, ten (10) inches; Weight, not less 
than one hundred and forty-five (145) pounds; Education, 
high school or equivalent; 

That in the period from January 1, 1940, to August 19, 
1942, when the required qualifications for transfer from 
freight to passenger service were relaxed by raising the age 
limitation, said requirements were not strictly observed, 
and men not meeting one or more of the above physical re¬ 
quirements were transferred from freight to passenger 
service. 

That the records under his supervision show that fifty- 
eight (58) trainmen transferred to passenger service prior 
to August 19,1942 failed to meet the requirement as to age 
at the time they were transferred as follows: 

Name Date of Birth Date of Transfer Age at Transfer 

B. L. McCann September 13, 1920 December 31, 1940 20 

R. C. Wagner January 2, 1911 April 9, 1941 30 

M. F. Leach August 10,1920 June 30,1941 20 

L. J. Davis October 12,1911 December 8, 1941 30 

E. F. deBethizy June 3,1915 December 8, 1941 28 



Name Dite of Birth Date of Transfer 

W. M. Smith March 11,1914 December 8,1941 

D. E. Gallahue October 6, 1912 . December 15, 1941 

S. V. Dove October 3, 1915 v December 31,1941 

R. G. Taylor December 11,1914 December 31,1941 

M. R. Templeton November 17,1910 January 20,1942 
W. B. Beane February 15,1914 January 20,1942 

R. D. Mawhinney August 3, 1911 January 23,1942 
W. L. H. Robinson September 29, 1911 January 29,1942 
R. W. Cheeseman June 18,1914 < February 3,1942 

R. L. Aiken February 21, 1912 February 16,1942 

J. B. Cannon January 15, 1915 February 16, 1942 

R. P. Cory August 27,1914 February 19, 1942 

J. E. Fowler, Jr. October 19,1913 March 9, 1942 

M. M. Phillips January 7, 1913 March 9,1942 

J. E. Gorrell February 3,1913 March 9,1942 

Joseph Wojtkiewicz February 28,1913 March 23, 1942 

E. W. Lockwood April 20,1908 March 23,1942 

K. B. Brandt February 2, 1915 March 23,1942 

C. A. Young January 31,1910 March 23,1942 

A. T. Jones April 20, 1913 April 1,1942 

L. A. Stewart August 9, 1909 April 4, 1942 

E. G. Cox October 8, 1914 April 11,1942 

A. M. Frantz June 21,1909 April 11,1942 

W. J. Adams July 9,1911 April 11,1942 

R. E. Klinedinst March 20, 1911 April 11,1942 

M. H. Owens December 8, 1911 April 27,1942 

H. L. Payne, Jr. February 18, 1912 April 27,1942 

E. D. Cogan October 23,1915 April 27,1942 

G. T. Matthews July 6, 1910 May 18,1942 

J. F. Ferns July 27, 1913 May 18, 1942 

F. E. Pope March 14,1916 May 25,1942 
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W. C. Gonce ✓ November 22, 1912 May 25,1942 

P. A Brenner August 22,1914 May 25,1942 

F. J. White September 5,1912 May 25, 1942 

I. W. Stichter September 17, 1912 May 25, 1942 

C. J. McClelland February 1,1907 May 25,1942 

W. J. Buckley December 4,1913 May 25, 1942 

A. J. Moroney June 6, 1912 June 1,1942 

E. D. Long January 17,1915 June 1, 1942 

J. F. O'Gorman August 30, 1908 June 1,1942 

J. C. Burke March 15,1912 June 25, 1942 

J. L. Trotter July 9,1908 June 25, 1942 

S. J. Musser January 28, 1914 June 25, 1942 

Louis Carberry * March 23, 1916 June 25, 1942 

E. H. Lee July 26, 1921 June 25,1942 

F. T. Hannigan March 27, 1911 June 25, 1942 

F. J. Carpenter November 20,1914 July 6,1942 • ■ 

L. E. Noble July 11,1906 July 6,1942 

W. T. McLaughlin April 28, 1908 August 10,1942 

S. T. Conaway May 4, 1922 August 10,1942 

L. X. Gordon, Jr. July 31, 1916 August 17, 1942 

F. R. Miller April 22, 1908 August 17,1942 

D. K. Cooper August 18,1913 August 17,1942 
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That the records under his supervision show the following 
facts as to the age, weight and height'of the freight train¬ 
men who on return from military service were transferred 
to passenger service on the Maryland Division: 


Name 

R W. Wilson 
Charles F. Pusey, Jr. 

J. H. Alien. Jr. 

Joseph M. Decker 
CL A. Leathers, Jr. 
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R R. Briscoe 
J. R Berbig 
F. J. Meadowcroft 
C. H. Gittings 
W. F. Harrison 
J. M. Parker 
Earl R. Deaner 
B. J. Shankweiler 
L R Wagner 
EL F. Hanny 
W. A. Scott 
H. W. Highfield 
R. R Satterfield 
Sanford R. HaUiday, Jr. 
L. C. LeCompte 
R D. Saxton 
Clifton L. Arehart 


Date of Birth 
October 15, 1919 
July 17.1914 
November 15,1918 
October 11, 1919 
December 29, 1917 


May 8, 1918 
November 18,1918 
December 31, 1919 
February 4, 1920 
March 27, 1917 
June 9, 1917 
April 20, 1920 
April 16, 1914 • 
June 21, 1912 
August 15, 1915 
December 7, 1917 
June 12,1920 
November 7,1913 
November 25, 1921 
August 15, 1923 
February 4, 1921 
June 6,1913 


Weight 


Height 

170 

lbe. 

6 

ft. 

2 in. 

145 

lbs. 

5 

ft. 

8 in. 

165 

lbs. 

5 

ft. 

8 in. 

175 

lbs. 

6 

ft. 


145 

lbs. 

5 

ft. 

7 in. 


195 

lbe. 

6 ft. 


155 

lbs. 

6 ft. 

1 in. 

155 

lbs. 

5 ft. 

8H in. 

145 

lbs. 

5 ft. 

8 in. 

180 

lbs. 

6 ft. 


155 

lbs. 

5 ft. 

10 in. 

155 

lbs. 

5 ft. 

9^ in. 

150 

lbs. 

- 5 ft. 

11 in. 

165 

lbs. 

5 ft. 

11 in. 

140 

lbs. 

5 ft. 

10J4 in. 

155 

lbs. 

5 ft. 

9 in. 

165 

lbs. 

6 ft. 


“165 

lbs. 

5ft 

10H in- 

187 

Ibs. 

5 ft 

10 in. 

158 

lbs. 

5 ft 

8M in. 

180 

lbs. 

6 ft. 

175 

lbe. 

5 ft. 

10 in. 


That in view of the disregard of the stated qualifications 
for trainmen in passenger service on and after January 1, 
1940, owing to the need for additional passenger trainmen 
on the Maryland Division, all of the freight trainmen listed 
above were qualified for transfer from freight service to 
passenger service, and if each of them had remained in 
active employment with defendant, The Pennsylvania Kail- 
road Company until the first time when a freight trainman 
junior to him on the freight roster was transferred to pas¬ 
senger service, and had at that time applied for transfer 
to passenger service, his application would have been ap¬ 
proved and he would have been transferred to passenger 
service as of that date. 

R. L. Agnew. 

Sworn to and subscribed before me this 11th day of Sept., 
1947. 


[seal.] 


Jacob W. Bonnett, 

Notary Public. 
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Filed Sep. 15,1947 

: m 

Affidavit of Harry Babcock, Superintendent of the Atlan¬ 
tic Division of Defendant, The Pennsylvania Railroad 

Company 

— ■- • ■ ” - / . <1 1 

' i 

' . j 

State of New Jersey, 

Cowrvty of Camden, ss: j 

. ' • '• 

Harry Babcock, being duly sworn, deposes and says of 

his own personal knowledge: 

• ' ' * „ . | 

That he is and has been since February 15, 1944, Super¬ 
intendent of the Atlantic Division of defendant, The Penn¬ 
sylvania Railroad Company; 

That from February 24, 1919, to February 16, 1941, he [ 

was Passenger Trainmaster of the Maryland Division of 
defendant, The Pennsylvania Railroad Company; 

That it was his duty as Passenger Trainmaster to receive 
and act upon applications of trainmen in freight service on 
the Maryland Division for transfer to passenger service on 
said Division, and to oversee the maintenance in his office 
at Baltimore, Maryland, of records pertaining to the trans- j 
fer of men from freight service to passenger service; 

That it has always been the custom and practice of de- j 
fendant, The Pennsylvania Railroad Company, to the best 
of his knowledge, to transfer to passenger service on the 
Maryland Division, when additional passenger trainmen are 
needed, the qualified freight trainman or trainmen making 
application for such transfer who. possess the greatest 
seniority in freight service on the Maryland Division. 

Harry Babcock. 

-• . ' j 

Sworn to and subscribed before me this 11th day of Sep¬ 
tember, 1947. 

E. C. Clare, v i 

[seal.] Notary Public. 

Notary Public Commission expires April 16, 1950. 
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447 Filed Apr. 5,1948 

[Affidavits Filed by Plaintiffs in Opposition 

for Summary Judgment] 

V » •• it ' 1 » * 1 t J ^ 

Ft FT I KI T A 

Affidavit of Boy Dabney 


to the Motions 



District of Columbia, ss.: - 

' ' ! 

Boy Dabney, of 816 E. Street, N. EL, Apartment 302 
South, Washington, D. C., being first duly sworn, upon oath j 
deposes and says: 

1. I am the President of Local Lodge 286 of the Brother- j 
hood of Railroad Trainmen. Local Lodge 286 covers part 
of the Maryland Division of the Pennsylvania Bailroad ! 
and is located in Washington, D. C. I have been president i 
since 1944. I had been elected vice-president in December, i 
1942, and served in that capacity until elected president I | 
have regularly attended the meetings of Local Lodge 286 j 
with only scattered exceptions. I was present at meetings j 
of the lodge on February 19, March 5, March 19, April 2, and i 
April 16, 1942; and according to the book of attendance j 
which I have inspected, Mr. S. E. Mullineaux, who was the 
secretary of the lodge at that time, was present at every j 
meeting held during the first four months of 1942. 


2. Under the regular practice and procedure of the local 
lodge, which has been followed without any exception of j 
which I am aware, any circular communication received | 
from the Brotherhood of Bailroad Trainmen is read at the i • 
lodge meeting ensuing its receipt, and the fact that it was j 
read is regularly entered in the minutes by the sec- j 
448 retary in the space provided therefor. I have exam- j 
ined a copy of Circular S-89 furnished to me for the 
purpose by attorneys representing plaintiffs in the above j 
case. On the basis of an inspection made of the books of 
the lodge as well as my independent recollection of the meet-1 r 
ings I have attended and my knowledge of the matters and! 
things transacted at lodge meetings, to the best of my knowl- i 
edge and belief, Circular S-89 was never read at any lodge! 
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meeting. I knew of the existence of that circular relating 
to a supposed agreement between certain officers of the 
Brotherhood and the Pennsylvania Railroad only by rumor 
first arising in 1945; and I have never seen nor been able 
to obtain a copy of that circular until the copy shown to me 
by attorneys for the plaintiffs in the above case. 

3. I am acquainted with the* fact that at a meeting on 
August 16, 1945, a grievance of H. M. Schroeder and 98 
others protesting the seniority granted C* A. Leathers, Jr., 
on the grounds that it is irregular, was presented, and 
amended to provide for a committee of three to be appointed 
to accompany Brother Shipley, local chairman, to call on 
Brother Sites, general chairman, to discuss and get a proper 
riding of seniority: ofBrother-Leathers and/or others who 
may follow in the same or similar category .* \ The motion 
and amendment were carried by unanimous vote of the 
lodge. 

4. My own seniority is sufficiently’high that I am unaf¬ 
fected by any of the transfers of men involved in the above 
case; and I therefore have no personal interest in the result 
beyond my interest in seeing that seniority is handled in 
a regular and lawful manner;« 

Bor Dabney. • 

Subscribed and sworn to before me this :5th day of March, 
1948. 

Veba B. Hopkins, 
Notary Public, DjG* (Seal) 

My Commission expires Oct 14, 1951: 1 
449 r - Filed Apr. 5,1948 h 

Exhibit B 

1 Affidavit of Raymond D,.Heflin r 

Dibtbict of Columbia, ss. : • 

Raymond D. Heflin, of:826 Underwood Street, N, W., 
Washington 12, D. C.;; being, first duly sworn, upon oath 
deposes and says : 

1. I am the Secretary and Treasurer of Local Passenger 
Lodge 286 of the Brotherhood of Railroad Trainmen, which 


Brotherhood is a defendant in the above-captioned case, j 
Local Passenger Lodge 286 covers part of the Maryland i 
Division of the Pennsylvania Railroad, including therein ! 
passenger trainmen who are members of the Brotherhood. 

I became secretary of the lodge on Jannary 1, 1944, and 
have continued as such secretary since that time. 

2. I have read the complaint filed in the above case and ; 
to the best of my knowledge, information, and belief, the I 
facts stated therein are true and correct 

' • ■ • - , 

3. I have in my custody, in my official position with the ! 
Local Lodge, all of the official records of Local Lodge 286, j 
including miimtes of meetings of the lodge and the rec- i 
ord of attendance of members, signed by each member in j 
attendance at a particular meeting, as required under the ! 
the governing regulations of the Brotherhood. 


4. I have made a careful search of the records of attend¬ 
ance of the lodge for the period commencing January, 1942, I 

and thereafter, particularly noting the time when j 
450 W. C. Shipley was present and those times when 
Roy Dabney (then vice-president and now president 
of Local Lodge 286) and I, were present I have also made 
a careful search of the minutes of the lodge to determine 
whether either Circular S-89, dated January 31, 1942, or 
Circular S-182, dated February 15,1945, was ever presented 
to the lodge or read at any of the meetings. I 

5. Upon the basis of my examination of the records set 
forth in Paragraph 4 hereof* and upon my independent rec-1 
ollection of the meetings attended by me during the times in; 
question, I can state that neither Circular S-89 nor Circu¬ 
lar S-182 was ever presented to or read at a lodge meeting.; 
Under the regular practice and procedure of the lodge, if 
any such circular had been received by the secretary and; 
presented to the lodge, it would have been read to the mem¬ 
bers present at the meeting and the fact of its reading; 
entered in the minutes. I have found in the minutes circu¬ 
lars antedating and postdating those two circulars; but the 
two circulars themselves, according to the books and rec¬ 
ords regularly and meticulously kept by the lodge, do not 
appear to have been read. The subject, of those two eircu- 
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< • • \ 

lars, especially S-89 involving seniority and giving preferen¬ 
tial treatment to freight trainmen over passenger trainmen, 
was such that if such a circular were read at a meeting which 
I attended, I would recall that fact. 

6. As a result of unanimous action taken at a meeting of 
Local Lodge 286, on August 16, 1945,1 was appointed as a 
member of a committee to call upon H. F. Sites, General 
Chairman, Grievance Committee, Pennsylvania Lines East, 
to “protest the seniority standing of C. A. Leathers, Jr., 
and/or others who may follow in the same or similar cate¬ 
gory. 9 9 Mr. Leathers had been transferred from the freight 
service to the passenger service with seniority antedating 
the time of his actual transfer and even antedating the time 
when physical requirements for passenger service had been 

lowered to that point where he was, on the basis of 
451 such requirements, accepted for passenger service. 

Mr. Leathers had the highest passenger seniority ac¬ 
corded to any transferring freight trainman, and was selec¬ 
ted for protest by reason of that fact. Pursuant to that ap¬ 
pointment, the committee did appear at a hearing before the 
Sub-General Grievance Committee, presided over by Mr. 
Sites, and did protest the seniority standing of C. A. Leath¬ 
ers, Jr., and/or others who may follow in the same or similar 
category. I was present at a meeting of Local Lodge 286 on 
October 4,1945, at which meeting H. F. Sites, who was pre¬ 
siding by invitation, read a copy of the appeal of Local 
Lodge 286 from the ruling of the Sub-General Grievance 
Committee on the seniority given C. A. Leathers, Jr. Mr. 
Sites accepted the appeal on behalf of the lodge, and it is so 
recorded in the minutes of the lodge meeting. 

7. Under the general practice and procedure of the lodge, 
and in addition of the Pennsylvania Railroad, the protest 
of any one man or group or class of men to the seniority 
of any other man will, to the extent that it is found justified, 
be held to benefit all men affected by the defect in seniority 
upon which the protest is based. Under said practice, it 
is therefore unnecessary for every man who might be 
affected to file a separate protest. 

8. My seniority is such that I have a position on the roster 
ahead of all individual trainmen personally affected by the 


/ 
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justified, be held to benefit all men affected by the 

453 defect in seniority upon which the protest is based. 
Under snch practice it is therefore unnecessary, as 

it is impractical, for every man who might be affected to file 
a separate protest. 

3. I have read the complaint filed in the above case and 
to the best of my knowledge, information, and belief, the 
facts stated therein are true and correct. 

4. My seniority date is snch that my roster position is 
not adversely affected by the seniority dates given the 
f reight trainmen who were transferred from the freight to 
the passenger roster with seniority dates antedating that of 
actual transfer. 

Keith Rodgers. 

Subscribed and sworn to before me this 11th day of 
March, 1948. 

Glenn U. Wolcott, 
Notary Public , D. C. 

454 Filed Apr. 5,1948 

Exhibit I) 

Affidavit of Vincent L. Petenbrink 
District of Columbia, ss: 

Vincent L. Petenbrink, of 30216th Street, N. E., Washing¬ 
ton 2, D. C., being first duly sworn, upon oath deposes and 
says: 

1. I am one of the plaintiffs in the above-captioned case; 
and I have been on the passenger roster of the Pennsylvania 
Railroad, Maryland Division, since February 18, 1943. 
From August, 1943, until September, 1946, I was engaged 
in maritime and military service, actually resuming my 
employment with defendant Railroad on August 8, 1946. 

2. I have read the complaint in the above-captioned 
cause. The facts stated therein are true and correct to the 
best of my knowledge and belief. 


/ 
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3. I first heard of the transfer of veteran freight train¬ 
men to the passenger roster with seniority antedating the 
time of their actual transfer upon my return to this country 

/ from Europe while in the service in January, 1946; and late 
in that month I personally protested to R. L. Agnew, pas¬ 
senger trainmaster of defendant Railroad in Baltimore,, 
with respect to such transfers of men who would take a 
seniority antedating my own although actually becoming a 
passenger trainman much later. I returned to Germany in 
March, 1946, and did not return to this country until 
455 the latter part of June, 1946. Prior to the time my 
terminal leave expired, I returned to work with de¬ 
fendant Railroad. Prior to my return to work with defend¬ 
ant Railroad, I went again to see Mr. R. L. Agnew and again 
protested the transfer of freight trainmen with antedated 
seniority. He told me that there was nothing he could do 
about it; and that his hands were tied because there was an 
agreement between Mr. Sites of the Brotherhood and the 
Pennsylvania Railroad whereby the freight trainmen would 
be given that seniority. 

4. Thereupon, in August, 1946, I consulted Joseph C. 
Suraci of Washington, who was assigned to handle com¬ 
plaints of veterans. He referred me to representatives of 
the selective service system in Washington, Messrs. Cohen 
and Norton. On advice of Mr. Norton, in October, 1946, 
that it would be wise to protest the seniority standing in 
writing as well as the oral protests I had theretofore made, 
I wrote the superintendent and again protested the seniority 
accorded the transferring freight trainmen veterans. I 
received a formal letter in response asserting that the 
seniority accorded them was proper. The whole file was 
referred by selective service officials to a captain of WACs 
in Baltimore, Captain Kinterwatter; and by her was re¬ 
ferred to the United States Attorney for the District of 
Maryland, where it was handled by Thomas G. Gray. He 
corresponded with the Pennsylvania Railroad respecting 
the matter but he informed me that his request for a copy 
of the agreement with the Brotherhood was ignored. At 
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that time I and other passenger trainmen engaged the serv¬ 
ices of private counsel to seek a solution of the matter. 

. -V . . „ ' • > , 

Vincent L. Petenbrink, 

Subscribed and sworn to before me this 3 day of March, 


1948. 


Paul Flax, * 
Notary Public, D. C. 


4-1-50. 


456 Filed Apr. 5, 1948 

Exhibit E 

Affidavit of Riley A. Gwynn 


District of Columbia, ss: 

I am one of the attorneys for plaintiffs in the above-cap¬ 
tioned case. As such, following a conference with Guy W. 
Knight and others representing the Pennsylvania Railroad, 
one of the defendants in the above case, I received from Mr. 
Knight a letter dated June 3, 1947, together with the en¬ 
closure therein mentioned showing the facts with respect 
to veteran passenger trainmen in the Maryland Division 
then on the passenger-trainmen’s roster. The photostatic 
copy of such letter and memorandum attached are true and 
correct copies. 

Riley A. Gwynn. 

Subscribed and sworn to before me this 13th day of March, 
1948. 

Ruth V. Stites, 
Notary Public, D. C. 

My commission expires Aug. 31,1952. 

457 Filed Apr. 5, 1948 

June 3,1947. 

Riley Gwynn, Esquire 
Barr Building, 

912 17th St, N.W. 

Washington, D. C. 
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Date AppL 

Frt for trans. Date Trfd 

Roster Name Roster Fur Ret’d to to Pass. 

No. Date MS / MS Pass Ser. Service 

Filed Apr. 5, 1948 - 


67 

Merc&ndante, C. R. 

12-23-40 

68 

Cast, J. J. 

1-10-41 

69 

Parrish, L. W. 

2-12-41 

•70 

Wagner, I. E. 

2-12-41 

72 

74 

Tryens, F. E. 

Mats, F. R. 

3-19-41 

2-21-41 

75 

Phillips, D. N. 

3- 3-41 

76 

Furman, J. G. 

3-19-41 

77 

Phillips, J. H. 

4-30-41 

79 

Morrell, F. R. G. 

2- 3-40 

80 

Leach, M F. 

2-12-41 

81 

Owens, J. J. 

4- 2-41 

82 

Jones, A. F., Jr. 

4-16-41 

84 

Coen, J. M. 

5-14-41 

85 

Roberts, R. R. 

5- 7-41 

86 

Moyer, J. R. 

5-21-41 

87 

Robertson, B. D. 

5-21-41 

88 

Thompson, C. E. 

Hinze, C. S. 

5-28-41 

89 

6-18-41 

90 

Wolf, E. C. 

6-30-41 

92 

Guides, A. M. 

7- 2-41 

•95 

Parker, J. M. 

4-30-41 

*97 

98 

Wilson, E. W. 

Jones, U. B. 

2-12-41 

4-16-41 

101 

a Hanbuiy, H. J. 

6-25-41 

1Q2 

Thomas, A. E. 

6-25-41 

460 



103 

Fryer, C. E. 

Schopp, K M. 

6-30-41 

105 

7- 9-41 

107 

108 

Apsley, J. W. 

Ball/w. J. 

7-21-41 

7-25-41 

110 

Leach, H. S. 

7-16-41 

111 

Cummings, Robt. 

6-30-41 

112 

StanfordTj. E. 

Deaner, E. R_ 

7-2-41 

•113 

7- 7-41 

114 

Shannon, F. M. 

7-14-41 

115 

McKieman, W. J. 
Isaacs, J. H. 

9-17-41 

116 

9-24-41 

.121 

DiMattia, J. P. 

7- 9-41 

122 

Hailman, E. F. 

7-16-41 

123 

Dever, J. A., Jr. 

7-25-41 

126 

Yost, J. H. 

9-24-41 

127 

Stauffer, C. E. 

10-15-41 

130 

132 

DonlimJ. M. 

Scott, W. M. 

7-16-41 

7-25-41 

140 

143 

Dorman, Z. V. 

Bacon, C. R. 

12- 4-41 
11-19-41 

144 

Wise, W. A. 


•145 

Berbig, J. E. 

7-28-41 

147 

Taylor, R. G. 

.. 

148 

Reeves, W. C. 


149 

* Marshall, F. K. 


•151 

Meadowcroft, F. J. 

2-21-41 


4- 4-42 

12-28-45 


4- 7-41 

9-21-42 

10-16-45 


4- 7-41 

4-14-42 

12-20-45 


4- 7-41 

3- 4-41 

11-21-41 

2- 6-42 

4— 7-41 

7-11-41 

9- 5-45 


4- 8-41 

1- 1-44 

4-30-46 


4-29-41 

8- 6-41 

10- 1-45 


4-29-41 

8- 7-41 

10-25-45 


4-30-41 

8- 7-41 

3-20-46 


4-30-41 

8-19-44 

3-12-46 


6-30-41 

6-26-44 

2- 1-46 


6-30-41 

10-23-41 

1-29-46 


6-30-41 

8-31-42 

2- 1-46 


6-30-41 

1-28-42 

10-10-45 


6-30-41 

8-11-41 

1- 8-46 


6-30-41 

3- 2-43 

11-28-45 


6-30-41 

2- 9-42 

10-18-45 

/ 

6-30-41 

7-28-43 

4-11-46 


6-30-41 

6-29-45 

1- 6-47 


7- 1-41 

4-10-43 

10-26-45 


7- 2-41 

9- 3-42 

1- 8-46 


7- 2-41 

7-21-41 

2- 6-46 

2-15-46 

2-15-46 

9-15-41 

9-25-44 

9-25-44 

10-20-44 

1-14-42 

10-18-45 


9-25-41 

5-12-44 

3- 2-46 


9-25-41 

11-16-42 

1-28-46 


9-25-41 


6-23-43 

1-19-46 


9-25-41 

5-12-42 

12- 3-45 


9-25-41 

8-27-42 

10-15-45 


9-25-41 

1-29-42 

10-22-45 


9-25-41 

5-13-42 

10-18-45 


9-27-41 

9-18-42 



10-13-41 

5-18-43 

12- 2-43 


10-13-41 

10-8-41 

12-26-45 

12-26-45 

12-26-45 

5-25-44 

2-26-46 


10-13-41 

3- 5-42 

1-28-46 


10-13-41 

1-23-42 

10- 8-45 


10-13-41 

1-10-45 

7- 1-46 


11-15-41 

7- 1-43 

7- 7-43 


11-15-41 

12-19-44 

9-25-46 


11-15-41 

5-23-44 

1-29-46 


11-15-41 

2- 1-43 

9-26-45 


11-15-41 

1-31-42 



12- 8-41 

2- 9-42 

11- 8-45 


12- 8-41 

10-21-42 

1- 2-46 


12- 8-41 

12-24-42 

11-20-45 


12-22-41 

9- 3-42 

5-16-46 


12-22-41 

12-27-41 

12- 4-45 

12- 6-45 

12- 6-45 

6- 3-42 

1-16-46 


12-31-41 

5-21-42 

10-23-45 


12-31-41 

3-23-42 



12-31-41 

1- 9-42 

2- 2-46 

2- 2-46 

2- 2-46 
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to 

to Pass; 

No. 


Date 

MS 

' MS 

Pass Ser. 
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i 



Hied Apr. 5, 1948 



152 

Meadowcroft, W. T. 

6-25-41 

11- 1-42 

8-2045 


1-2042 

154 

Ferguson, B. E. 

Hanny J H F 

11-19-41 

9- 3-43 

2-1146 


1-2042 

•155 

11-19-41 

1-15-42 

1-2446 

1-2446 

1-2446 

3-2146 

•156 

Arehart, C. L. 

11-26-41 

1-16-42 

3-2046 

3-2146 

157 

Quillen, L. G. 

Groff man, Louis ' 

12- 3-41 

7- 8-46 

9-1246 


1-2042 

160 

1-14-42 

12-1244 

3- 146 


1-2042 

162 

Parrish, M. E. 

West, K E. 

Shaeffer, J. J. 

1-14-42 

11-11-42 

2- 846 


1-2042 

163 

168 

1- 22-42 

2- 4-42 

10-17-42 

8-2442 

1- 946 
11-2745 

. 

1- 2242 

2- 542 

169 

Hesson, L. S., Jr. 

Aiken, R. L. 

2- 4-42 

7- 1-42 

2- 646 


2- 742 

170 

1- 5-42 

4- 2-42 

1- 246 


2-1642 

171 

Sisk, A. E. 

1- 7-42 

11- 244 

11-2345 


2-1642 

175 

Sprinkle, T. A. 

Phillips, M. M. 

2-20-42 

' 1- 6-43 

1-1145 


2-2142 

179 

2- 4-42 

7-2843 

2-1446 


8- 942 

• 180 

German, J. A. 

2-11-42 

1-2843 



3- 942 

181 

Gorrell, J. E. 

2-11-42 

4- 842 

1- 846 


3- 942 

182 

Greenhaugh, C. E. 
Marvel, H. W. 

Scotty W. A. 

2-18-42 

v 9-2842 

2-2546 


3-‘942 

' 183 

2-25-42 

12-2342 

2- 146 


8- 942 

•184 

11-18-40 

3-1642 

12- 445 

1- 546 

1-1046 

185 

Wojtaiewicz, Joseph 

11-19-41 

9-1042 

10-1545 


3-2342 

187 

McCallister, L. 

2-11-42 

10- 743 

10-2345 


3-2342 

191 

Jones, A. T. 

3- 2-43 

12-3043 



4- 142 
12-2045 

•197 

Pusey, C. F., Jr. 

9-24-41 

5- 842 

11-2045 

10- 745 

202 

Cogan, E. D. 

Peele, W. L. 

2-25-42 

8-1543 

1- 946 

4-2242 

4-2742 

204 

4-28-42 

1- 443 

11-2845 

4-2842 

4-2942 

205 

462 

215 

McPhillips, J. W. 

3-28-41 

10-1942 

1-2146 

4-2942 

4-3042 

Buckley, W. J. 

5-20-42 

1-2143 

1-1446 

5-2042 

j 

5-2542 

•217 

Highfield, H. W. 

11-1941 

5-3042 

2-1246 

2-1846 

2-1346 

218 

Holt, D. J. 

3- 4-42 

8-2242 

2- 546 

5-2742 

6- 142 

220 

Campbell, D. G. 

5-20-42 

9-1746 


5-2042 

6- 142 

*22114 Gittings, C. H. 

2-17-41 

6- 342 

1-446 

1-2146 

1-2846- 

*222 

Shankweiler, B. J. 

9-24-41 

6-1342 

1- 847 

1-2147 

1-2147 

227 

Carberry, Louis 

Lee, E. 'H. 

6-25-42 

5-3043 

7-2646 

6-1742 

6-2542 

228 

6-25-42 

5-1143 

6-2746 

6-1742 

6-2542 

233 

Decker, A. EL 

9-17-41 

7-1944 

6- 546 

7-2242 

7-2342 

•234 

HarrisomW. F. 

Pollard, W. S. 

12-31-41 

7-2142 

1- 746 

1- 446 

1- 746 

235 

7-31-42 

1-2143 

2-2546 

7-3142 

8- 1-42 

•236 

Saxton, E. D. 

3-11-42 

8- 642 

5-1846 

6- 746 

7-2446 

240 

Hoffman, J. L. Jr. 
Conaway, S. T. 

8- 4-42 

4-1645 

11- 645 

8- 4—42 

8-1042 

241 


3- 143 

2-1246 


8-1042 

244 

Duffy, C. A. 

8-12-42 

2-2343 

12-2745 

8-1242 

8-1742 

245 

Cooper, D. K. 

8-10-42 

7-3043 

1-2146 

8-1042 

8-1742 

•249 

Satterfield, R. E. 

1-1942 

9- 542 

12-2745 

12-2745 

12-2745 

253 

Hudson, R. R. 

19-15-41 

4-2345 


9-2942 

10- 542 

256 

Beideman, L H. 

8-26-42 

2-2443 

4- 246 

10- 142 

10- 542 

261 

Cromwell, E. G. 

10- 2-42 

2-2043 

11-2945 

10- 542 

10- 542 

269 

Adkins, O. T. 

3-25-42 

5-2143 

8- 146 

10-1342 

10-2542 

•278 

Halliday, S. R., Jr. 
Raymond, E. E., Jr. 
Murray, T. P. 

2-27-42 

11-2542 

1-3046 

8- 146 

8- 146 

282 

12-1642 

4-2043 

4- 846 

12-1642 

12-1742 

283 

10-28-42 

6-2343 

8-2046 

12-2942 

12-2942 

•287 

Berkman, Nathan 

3-25-42 

1-2643 

1- 246 

1- 843 

1-1843 

290 

Walsh, P. J. 

7-25-41 

7-1944 

10-1044 

1-2143 

1-2243 


j 

i 
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V 



C* , 

Frt 



Date AppL 
for trans. 

Date Trfd 

Roster Name 

Roster 

Fur 

Ret’d 

to 

to Pass. 

No. 


Date 

MS 

MS * 

Pass Ser. 

Service 

•291 

Alters, J. H., Jr. 
LeCompte, L. C. 

Filed Apr. 
2- 7-40 

. 5, 1948 
1-27-43 

8-21-46 

8-29-46 

9-12-46 

•299 

12-31-41 

2-13-43 

1- 2-46 

1- 2-46 

1-17-46 

301 

Hobday. V. N. 

2-11-43 

3- 2-43 


2-16-43 

2-17-43 

302 

Petenbnnk, I. V. L. 

2-17-43 

8-19-43 

7-11-46 

2-17-43 

2-18-43 

306 

Jones, C. C. 

2-23-43 

5- 8-43 


2-23-43 

2-27-43 

307 

Green, E. E. 

11- 9-42 

8- 6-44 

6- 3-46 

3- 2-43 

3- 1-43 

326 

Miller, J. L ' 

•J 

4- 8-44 

4-28-44 


1-13-44 

335 

Waldschmidt, H. L. 

12-31-43 

6-15-45 



3- 2-44 

389 

Pickens, A. J., Jr. 


3-21-46 



9-20-45 
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Exhibit F 

n. 

Individual Trainmen Defendants Who Were Junior on the 

Freight Roster 


Filed Apr. 5, 1948 


Roster 

No. 


33 

61 

79 


• 70 

79 

80 


* 95 
98 
205 


*113 

152 

205 


*145 

152 

205 


•155 
185 
205 
233 
253 
290 




•156 

185 

205 

233 


Freight 

Name Roster Date 

Birscoe, E. R.. 10-2-40 

Connor, R. E.. 9-18-40 

Morrell, F. R. G.. 2-30-40 

Wagner, LK. 2-12-41 

MorrelLF. R.G...... 2-30-40 

LeachTM.F.. 2-12-41 

Parker, J. M.J. 4-30-41 

Jones, U. B. 4-16-41 

McPhillips, J. W.. 3-28-41 

Deaner, E. R.. 7-7-41 

Meadowcroft, W. T..; 6-25-41 

McPhillips, J. W.. 3-28-41 

Berbig, J. E.. 7-28-41 

Meadowcroft, W. T... 6-25-41 

McPhillips, J. W. 3-28-41 

Hanny, EL F.. 11-19-41 

Woitkiewicz, Joseph. 11-19-41 

McPhillips, J. W.. 3-28-41 

t Decker, A. H.. 9-17-41 

Hudson, R. R... 10-15-41 

Walsh, P. J. 7-25-41 

Arehart. C. L.. 11-26-41 

Wojtnewicz, Joseph. 11-19-41 

k McPhillips, J. W.. 3-28-41 

Decker, A. H.. 9-17-41 


Turns 

Ahead 


28 

46 


9 

10 


3 

110 


39 

92 


7 

60 


30 

50 

78 

98 

135 


29 

49 

77 




































466 Filed JuL 20,1948 

Opinion 

Plaintiffs brought the above-entitled suit for declaratory 
judgment, injunction, accounting and a money judgment 
under the re-employment provisions of the Selective Train¬ 
ing and Service Act of 1940, Sec. 8 (b, c) as amended; 50 
IJ. S. C. A. Appendix, Sec. 308 (b, c). Defendants filed 
motions to dismiss the complaint or, in the alternative, for 
summary judgment in their favor. 

Plaintiffs are trainmen employed by the Pennsylvania 
Railroad on its Maryland Division. Defendants are the 
Pennsylvania Railroad Company, the Brotherhood of Rail¬ 
road Trainmen, the President and General Chairman of 
said Brotherhood of Railroad Trainmen, and twenty-three 
individual defendants who are or were employed as train¬ 
men. Plaintiffs and the individual defendants are veterans 
of the United States armed forces in World War II. 

Plaintiffs allege their seniority rights have been impaired 
by actions of the Railroad. Their position is illustrated as 
follows: A and B were employed as freight trainmen. A 
was number 50 on the seniority roster, having been em¬ 
ployed on January 1, 1941; B was number 51, having been 
employed on January 2,1941. On July 1,1942, A went into 
the armed forces of the nation without having trans- 

467 ferred to passenger service. On July 2, 1942, B 
elected to transfer to passenger service. Subse¬ 
quently he entered the armed forces. Upon A’s return from 
war service, he was granted opportunity by the Railroad 
within a limited time to elect to enter passenger service, 
with a date and position senior to B. The case of A is that 
of the defendant veterans in the present suit. The case of 
B is that of the plaintiff veterans. 

For sometime before World War II, it was the established 
custom of the Railroad to permit transfer cf trainmen from 
the freight roster to the passenger roster on the basis of 
seniority. During the war, when an opening occurred in 
the passenger service and a decision had to be made whether 
the senior freight employee would elect to go into the pas¬ 
senger service, a trainman absent from his job was not 


permitted the election- However, after World War IE was j 
declared, the Railroad took the position that under the 
Selective Training and Service Act of 1940, a veteran, who ! 
because of his war service had not been able to make an 
election to be transferred from freight to passenger service, i 
would be granted this right upon his return from service. ! 
The Brotherhood of Railroad Trainmen, the authorized repf- 
resentative of the trainmen, entered into an agreement with - 
defendant Railroad in February, 1942, confirming this plan, I 
but the agreement provided the right to make this election j 
must be made within ten days after return of the veteran to j 
work- 

in my opinion the plan as adopted was fully in accord j 
with the provisions of the Selective Training and Service | 
Act of 1940. Fishgold v. Sullivan Drydock & Repair Corp. ! 
et al., 328 U. S. 275. See also Hewitt v. System Federation j 
No. 152 of Railway Employees’ Department of American 
Federation of Labor, et aL, 161F. ed. 545. If plaintiffs^ con- ! 

tention were approved, returning veterans would be j 
468 denied the benefit of a valuable right which arose j 
while they were serving in the armed forces. It was i 
this which the Selective Training and Service Act intended j 
to prevent, so far as possible. Even though some trainmen 
might have preferred freight service and would not have j 
elected to transfer to passenger service, the opportunity to j 
make the election within reasonable limitation of time after j 
their return from military service was properly offered 
them. Since this right is granted by statute, it is unneces- j 
sary to pass upon plaintiffs’ contention that the agreement 
between the Railroad and the Brotherhood of Railroad ! 
Trainmen granting the same right is not binding upon them. 

Plaintiffs’ alternative cause of action is asserted only in j 
the event this Court should adjudge, as it now has decided j 
to do, that it is lawful for the defendant trainmen to make ! 
the election of transfer to passenger service, with seniority j 
status. Plaintiffs claim they should be granted a similar ! 
right, and should now be permitted to elect to transfer from j 
passenger service to freight service, with a seniority status' 
as of the time they entered the military service. But the! 
situation of plaintiffs is materially different from that of i 
the defendant trainmen. In case of the latter, there was an 


) 
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established custom both'before and during World War II 
that those senior in freight service would be granted the 
first opportunity to elect to transfer to passenger service 
when a vacancy occurred. However, both before and during 
World War II, there was no custom of transferring from 
passenger to freight service. Passenger service was uni¬ 
formly preferred.' The evidence before the Court shows 
that trainmen employed during the war period either im¬ 
mediately entered the passenger service, or if originally 
employed in the freight service, transferred to passenger 
service at the first opportunity. It is true the agree- 

469 ment between the Railroad and the Brotherhood 
granted passenger trainmen the choice of transfer 

to freight service. But if the Court deals with the realities 
of plaintiffs’ case, it must conclude that in no instance would 
a choice of transfer from passenger to freight service have 
been made by any of plaintiffs, or those they represent, if 
opportunity to do so had been presented during their serv¬ 
ice in the war. Thus the plaintiffs, unlike the defendant 
trainmen, will not be denied a valuable right of choice by 
reason of their war service. They-will only be denied the 
right to make choice of an advantage which become desir¬ 
able for the first time after their return from military serv¬ 
ice. The Selective Training and Service Act was not de¬ 
signed to give veterans the right to benefit from conditions 
which developed after their return to their original posi¬ 
tions, but only to secure them rights they would be rea¬ 
sonably expected to have exercised if not called to military 
service. 

It follows that defendants’ motion for summary judgment 
should be granted both as to plaintiffs’ original and alter¬ 
native causes of action. 

Boutha J. Laws, 

Chief Justice. 

July 20,1948. 

470 Filed JuL 29,1948 

Order Granting Summary Judgment 

Upon consideration of the respective motions of the Penn¬ 
sylvania Railroad Company and the Brotherhood of Rail- 



road Trainmen and individual defendants to dismiss the 
complaint or, in the alternative, for summary judgment in 

their favor, it is by the Court this 29th day of July, 1948 

* 

ORDERED that the defendants’ motions for summary 
judgment be and they are hereby granted both as to plain¬ 
tiffs’ original and alternative causes of action. 

Boletha J. Laws, 

Chief Justice. 

No objection as to form: 

John W. Cbagtjn, 

On behalf of himself and 
George R. Stewart, Carl G. Lutz, 

Riley A. Gwynn, and 
Thomas Searing Jackson, 

Attorneys for Plaintiffs. 

*, " . ' ’ . ‘ r • • v ' ' v y • "'•••■ j'.- T- 

Approved: 

Hugh B. Cox, 

Attorney for The Pennsylvania 
Railroad Co. 

Carl . McFarland, 

Attorney for the Brotherhood of Railroad 
Trainmen and Individual Defendants. 



United States op America, 

District of Columbia, ss: 

. ,, ■* ’ ,* _ ‘ • a 5 

I, Harry M. Hull, Clerk of the United States District Court 
for the District of Columbia, do hereby certify the foregoing 
pages numbered 1 to 474, both inclusive, to be a true an4 
correct transcript of the record according to the designation 
of record filed by counsel in the case of R. E. Conner, et aL, 
vs. The Pennsylvania Railroad Company, a corporation, 
et aL, Civil Action No. 2738-47, as the same remains upon 
file and of record in said Court 
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BRIEF FOB APPELLANTS 

i 

----- 

I 

Jurisdictional Statement 

. - * .*' * • , i 

(a) The court below had jurisdiction to entertain this 
cause under §§ 11-301, 11-306 of the District of Coluxnljua 
Code (1940 Edition), and the following statutes: 

Declaratory Judgment Aet of June 14,1934, c. 512, 48 
Stat. 955; j 


I 

i 


i 




• 2 ‘ / 

. 0 

Selective Training and Service Act of 1940, §8(e), c. 
720,54 Stat 885,891 (50 U. S. C. Appendix § 308[e]), 
as amended_ 

m ■ - , v ■ - - 5•. L « - • 

Army Reserve and Retired Personnel Service Law of 
1940, $ 3(d), c. 689, 54 Stat 858, 860 (50 U. S. C. 
\ * Appendix §403[d]), as amended; 

Act of June 23, 1943, for Civilian Reemployment of 
Members of Merchant Marine, § 3, c. 142, 57 Stat 162 
(50 XL S. C. Appendix § 1473), as amended. 

• » . *•••* ■ * , * ' 7 ** r *Sr, * *• • v Y r ' ’ . • 

* This Court has jurisdiction to review the judgment 

, * • 

entered below under the provisions of 28 U. S. C. §§ 1291, 
1294(1). 

(b) The amended complaint (R. 10) shows that appel¬ 
lants are returned servicemen and residents of the District 
, of Columbia (ftft 2, 3, and 4, R. 11-12); and that appellants 
have a lower seniority than that to which they are entitled 
^ under the Selective Training and Service Act of 1940, above, 
by reason of acts alleged in the complaint (ft 14, R. 18), 
and alternatively that appellants have not been accorded 
the same rights under the Selective Training and Service 
Act which appellees say (in answer to the first alternative 
cause of action) is required of appellees (ft 17A, R. 22). 
The Declaratory Judgment Act is invoked to have declared 
illegal and void the provisions of an amendatory agreement 
of January, 1942 (Exhibit B to the amended complaint, 
R. 25), under which appellees have sought to justify their 

action (ft 18(a), R. 23). All of the appellees have appeared 

•¥* * * ** 

in the action as is shown by pleadings going to the merits 
of the cause filed by appellee The Pennsylvania Railroad 

’ -i- * ^ ■ — ' ■ i 

Company (R. 40) and by appellees other than The Penn¬ 
sylvania Railroad Company (R. 31). The Court below has 
entered a final judgment for appellees (R. 62). : 
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Statement of the Case ! 

, ■ • • . • < • 

I 

Appellants are three class suitors who are employees of 
The Pennsylvania Railroad Company on its Maryland Di¬ 
vision who filed this action in the court below on behalf of 
themselves and other employees similarly situated, under 
the reemployment provisions of the Selective Training and 
Service Act of 1940, §8(b), (c), c. 720, 54 Stat. 885, 891 
(50 U, S. C. Appendix §308[e]) (R. 11). Appellants 
sought a declaratory judgment, injunction, accounting, and 
money judgment for their damages in accordance with the 
act (R. 23-24). Appellees are the employer The Pennsyl¬ 
vania Railroad Company (referred to throughout as the 
“Railroad”) and the Brotherhood of Railroad Trainmen 
(referred to as the “Brotherhood”), its general manager 
and president, and 23 individual employees of the Railroad, 
whose employment with the seniority accorded to them it is 
alleged has unlawfully diluted the seniority of appellant^ 
and members of their class upon the employment roster of 
the Railroad from which all of the trainmen, parties to this 
action, are employed. All of the trainmen, appellee or 
appellant, who are parties to this action are returned ex- 
servicemen who are protected by the provisions of the 
Selective Training and Service Act of 1940, above, or the 
identical provisions of two other statutes. 1 

The case arises out of the fact that two separate rosters 
for trainmen are maintained on the Maryland Division of 
the Pennsylvania Railroad where all of the trainmen 
parties are employed. One roster governs the employment 
of passenger trainmen, the other that of freight trainman. 

All of the trainmen parties to this action now appear on the 

_ - i 

1 The Army Reserve and Retired Personnel Service Law of 1940, $ 3, 
e. 689, 54 Stat. 858, 860 (50 U. S. C. Appendix $ 403[d]), as amended; 
and the Act of June 23, 1943, for. Civilian Reemployment of Members of 
Merchant Marine, $ 3, c. 142, 57 Stat 162 (50 U. S. C. Appendix $ 1473), 
as amended. 


I 

i 



passenger-trainmen roster; and the first alternative cause 
of action is directed to the proposition that appellee train¬ 
men. have been placed on that roster ahead of some of appel¬ 
lant trainmen, or members of the class represented by them. 
(R. 18-19.) 

Work as trainmen for appellee Railroad is not performed 
off the two rosters indiscriminately; a sharp freight and 
passenger discrimination exists, to the extent that there is 
ho right to work in passenger service if one appears on the 
freight roster, and vice versa. With reference to current 
employment and excepting for a right to transfer upon 
the occurrence of vacancies, the two employments are as 
completely alien as though they were for two separate 
employers. (IF 12, R. 17-18.) Right of promotion exists 
only within the particular roster, and is entirely distinct 
from the question of transfer. (Id.) 

The present dispute arises out of transfers from one 
roster to the other. The collective-bargaining agreement 
between appellee Railroad and appellee Brotherhood (as 
collective-bargaining agent under the Railway Labor Act) 
provides (R. 15): 

“l-D-3. (a) On a seniority district where, on the 
effective date of this Agreement, it is the practice to 
employ trainmen for passenger, or freight or yard 
service exclusively, when additional passenger train¬ 
men are needed the applications of freight and yard 
trainmen on the said seniority district shall be given 
consideration, after which the applications of switch- 
tenders on that seniority district shall be considered. 

“ (b) When additional freight and yard trainmen 
are required on a seniority district where the practice 
referred to in paragraph (a) is in effect, the applica¬ 
tions of passenger trainmen shall be given considera¬ 
tion, after which the applications of switchtenders on 
1 that seniority district shall be considered. 


“(c) Notice shall be published on bulletin boards 
giving the said trainmen and switchtenders reasonable 

time within which to file their applications.” 

• 

It will be noted that there is thus a right of transfer from 
freight to passenger service as well as a right to transfer 
from passenger to freight service. It has been the practice 
of appellee Railroad ordinarily to employ trainmen first 
in the freight service, and to draw its passenger trainmen! 
from the freight roster as freight trainmen applied whom; 
it regarded as qualified. (R. 42, 45, 46.) This has not 
been an inveterate custom; for a number of passenger! 
trainmen in the total group involved in this action never 
were employed on the freight roster and therefore have no 
“freight roster date.” (R. 55-58.) Asserted custom aside, 
the right of transfer is and has been contractual, as above 
quoted* from the underlying collective-bargaining agreed 
ment, which was adopted August 14, 1942, and has since 
been amended (and so, as to unamended provisions, ratii 
fied) from time to time in respects herein immaterial!. 
R. 14 (and see Exhibit A to the amended complaint in the 

• y i 

imprinted record). In other instances, the employment 

s * * * ■•***■ j 

on the freight roster was pro forma, since the same day of 
within a few days after entry upon the freight roster, the 
men involved were shown to have transferred to passenger 
service. 2-3 (R. 55-58.) 

Upon a transfer, the collectively-bargained agreement 
provides (ft 3-F-l, R. 16) that the transferring trainman 
shall acquire seniority on the new roster from the date of 
transfer. V 


2-3 One of the named appellants, Petenbrink, was engaged on the freight 
roster on February 17, 1943, and was transferred to passenger service 
February 18, 1943 (R. 58, No. 302; 52). Numerous other examples are 
apparent from an inspection of appellee Railroad’s list of persons involved 
and their passenger and freight dates (R. 55-58). 

2k ■ : ! 


I 

i 
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_______ 

When various employees of the Railroad went into the 
military services during the war, it was assured to them 
under § 8 of the Selective Training and Service Act of 1940 
that they would maintain their seniority with all rights and 
benefits which they would have had had they not been called 
into the service. (R. 18.) This has been interpreted to 
mean (see argument, post) that their names are retained on 
the seniority roster and advanced just as if they were not 
in the military service. And so here: those of the trainmen 
parties who appeared on the freight roster when they went 
into the service had their names retained on the freight 
roster and were advanced upon it as though actively en¬ 
gaged in the railroad work during all of the time they were 
in the military service. The same was true of the passenger 
trainmen, who were similarly advanced on the passenger 
roster. Each might come back to his employment and find 
himself in the same relative position as when he left. 
(R. 18-19.) 

But, upon their return from service, freight trainmen 
veterans were accorded an opportunity either to renew 
their freight employment with seniority accrued during 
their service, or to transfer to the passenger roster and 

assume passenger seniority-not from the date of 

transfer (as provided by the collective-bargaining agree¬ 
ment, IT 3-F-l, R. 16), but from a time which would place 
them ahead of the immediate junior freight or yard man 

s. ' ^ 

accepted for passenger service after such freight trainmen 
entered into military service. (R. 19.) As shown by the 
Railroad’s list, this yields the same result as if the transfer 
were as of the day each was furloughed for military service. 
(R. 55-58.) Those returning ex-servicemen on the freight 
roster who elected to transfer to the passenger roster, with 
accrued seniority during their service, are the trainmen 
appellees here. Appellant passenger trainmen and mem¬ 
bers of the class represented by them were not accorded the 


equivalent right to transfer to the freight service with j 
freight seniority accrued during the time they went into the j 
service. (R. 22.) With the exception of one of the transfer- j 
ring appellee trainmen, none of them transferred actually at j 
a time when vacancies existed on the passenger roster; and 
their applications for transfer were not submitted in re¬ 
sponse to notice as provided in Rule l-D-3(c) (quoted R. 15.) 1 
(R. 19.) w j 

The first alternative cause of action complains that the 
appellee trainmen were allowed to transfer at all, since no 
vacancies existed; or, if transfer was proper, that they were, 
placed on the roster as of a time earlier than their actual 
transfer; that in effect a double seniority was granted to 
appellee trainmen when they returned from the service,) 
thus pro tcurUo reducing the seniority of appellants on the 

* I 

passenger roster, contrary to the Selective Training and 
Service Act. The second alternative cause of action, in the 
event the first one is held unfounded under the Selective 
Training and Service Act, asks that equivalent opportunity 
of elective seniority on the freight roster be tendered to 
appellants. (R. 22.) 

Appended on the following pages are charts showing the 
circumstances out of which the cause of action here arisen. 
Chart No. 1 illustrates in abbreviated form the two separate 
rosters, each with its independent seniority standing and 
promotion within the roster. It shows how transfers are 
effected, and that seniority on the roster to which a trans¬ 
fer may be made is acquired only from the date of transfer 
under the terms of the basic collective-bargaining agree¬ 
ment 

- i 

* . ■ • ■ * ' ' " - I • 

I 

I 

[Text of statement continued p. 12] 




1 (Name) 

2 (Name) etc. 


3 Promotion on this list is from Freight 

. Brakeman to Freight Conductor . See 

4 Tl-D-1 (a) of the Agreement, quoted 
R. 14. Transfer is different. (R.17- 

5 18; Rule l-D-3(a), R.15.) Transfer is 

to here 


7 The order of names on this list de¬ 
termines for the freight service the 
£ order of choosing better runs (paying 
7 more or offering more desirable hours, 

9 etc.), and the security of the employ¬ 
ment as to regularity, furlough, etc. 

10 117, R. 21. 

11 
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(Name) 
(Name) etc, 


Promotion on this list is from Passen¬ 
ger Brakeman to Passenger Conducto 


Transfer is distinguished, and is from 
here* to here-—_ 


(See Rule l-D-l(a) of agreement be¬ 
tween the Brotherhood and Railroad, 
R.15.) ! 

The order of names on this list de¬ 
termines for the passenger service the 
order of choosing better runs (paying 
more or offering more desirable hours, 
etc.), and the security of the employ¬ 
ment as to regularity, furlough, etc. 
117,R.21. 















Freight roster numbers do not appear from the record before this Court, but are shown a s ' 
illustrative of the unchallenged allegations of the complaint, 114, R.18-19, and of what will be shown at the 
trial to prove the allegations, that appelle trainmen were on the freight roster during the time they were in 
military service and, during that time, that their names were advanced in seniority as though they were in 
active service of the Railroad. Actually, the numbers of Berbig and Arehart have been taken by counsel - 
from the 1943 freight roster. 

3 

Walsh’s name does not physically appear on the 1941 roster, but appears^ in later years up to the 
time of his transfer to passenger service in 1943, prior to the time he went in the military service. For ' 
purposes of illustration, the number given him here is interpolated!rom dates on the roster. See note 2, above.■’ 

4 / . 

Petenbrink’s employment in freight service was merely pro forma , as the next day he is shown as 

transferred to passenger service. R.58. 

5 

The passenger rosters appear in the imprinted record as Agnew Exhibit 1 to tlrc “First Affidavit - 
of R. L. Agnew” filed with the motion of the Railroad to dismiss the original complaint or in the alterna- * 
tive for a summary judgment. Tr.31-36. - 

a ~ 

Walsh, Conaway, Taylor, and Petenbrink are in the class of appellant veterans; Berbig and Arehart 
are appellee veterans. 


v 

i - i 




Chart No. 4 


Appellee Trainmen Were Accorded an Opportunity for Seniority Both on Freight and Passenger Rosters 

The complaint alleges (and there is no denial anywhere in the record) that: 

“At all times during the service of defendant trainmen in the military service, their names were main¬ 
tained on the freight-trainmen’s roster and were advanced in seniority standing on the freight roster as 
though they were in active service of defendant Railroad. Such trainmen were transferred to the 
passenger-trainmen’s roster following their return from military service. * * * defendant Railroad has 
fixed and determined the seniority of such transferring freight trainmen so as to give them ;[seniority] 
standing on the passenger-brakemen’s roster * * * ahead of the immediate junior freight or ya^d man ac¬ 
cepted for passenger service after such freight trainmen entered into military service, thus according to such 
freight trainmen an unlawful and wrongful seniority over the plaintiffs and other members of their class.” 

(tf 14, R. 18-19.) 

Detailed dates of employment on the freight roster, date of furlough for military service, date of return 
from military service, and date of application for transfer to passenger service (actual date of tr ansfe r to pas¬ 
senger service), are shown with respect to all veterans, appellant or appellee, in the table prepared by appellee 
Railroad appearing at R. 55-58, in which individual appellee freight trainmen shown below are indicated by 
asterisks. :i 

On the trial of this cause, appellant proposes to of fer in evidence, in proof of the allegations above quoted, 
freight rosters for the years indicated in the chart below, showing the progressive position of increased seniority 
maintained for each of the defendants named while they were in military service, for the years 1943,1944,1945, 

1946, and showing the overlapping seniority accorded them on the passenger roster. The details are set forth 
here by way of illustration to avoid the necessity of indulging in a fictitious illustration, as did the court below, 

R. 60. 



Freight 

1943 

1944 

1945 

1946 

Furloughed 

Passenger 


Roster 

Freight 

Freight 

Freight 

Freight 

* for Military 

Seniority 

* 

Date 

Roster No. 

Roster No. 

Roster No. Roster No. 

Service in 

accorded from 

C. A Leathers. 

.. 12-11-39 

6 

6 

6 


1940 

1940 

E. R. Briscoe. 

.. 10-2-40 

64 

64 

62 


1940 

1940 

L E. Wagner. 

2-12-41 

factually trfd. to passenger service in 1941] 


1941 

i 1941 

J. M. Parker. 

4-30-41 

227 

214 

209 

202 

1941 

1941 

E. W. Wilson. 

2-12-41 

130 

124 

ftrfd. to passenger service in 1944] 1941 

1941 

E. R. Deaner. 

7-7-41 

285 

263 

257 

246 

1941 

1941 

J. E. Berbig. 

7-28-41 

354 

330 

320 

308 

1941 

1941 

F. J. Meadowcroft. 

2-21-41 

139 

133 

130 

124 

1942 

1942 

H. F. Hanny. 

.. 11-19-41 

456 

422 

409 

390 

1942 

1942 

C. L. Arehart. 

.. 11-26-41 

464 

430 

417 

398 

1942 

• 1942 

W. A Scott. 

11-18-40 

76 

72 

70 

64 

1942 

, 1942 

C. F. Posey, Jr.. 

9-24-41 

368 

343 

332 

320 

1942 

1942 

H. W. Highfield. 

.. 11-19-41 

457 

423 

410 

391 

1942 

1942 

C. H. (Sittings. 

2-17-41 

131 

125 

122 

116 

1942 

1942 

B. J. Shankwiler. 

9-24-41 

378 

353 

342 

329 

1942 

1942 

W. F. Harrison. 

.. 12-31-41 

508 

471 

456 

434 

1942 

1 1942 

F. D. Saxton. 

3-11-42 

728 

641 

615 

583 

1942 

, 1942 

R. E. Satterfield. 

1-19-42 

575 

530 

510 

484 

1942 

1 1942 

S. R. Halliday. 

2-27-42 

686 

612 

588 

557 

1942 

1942 

N. Berkman. 

3-25-42 

748 

658 

631 

596 

1943 

1943 

J. H. Allers, Jr.. 

2-7-40 

42 

40 

38 

33 

1943 

1943 

L. C. LeCompte. 

.. 12-31-41 

511 

474 

459 

437 

1943 

1943 
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Chart No. 2 illustrates how the seniority of appellants 
and members of their class was reduced below what it would 
have been had appellee trainmen transferred to the foot of 
the list when they elected to transfer instead of being 
accorded accrued seniority prior to the time they elected to 
make the transfer. Thus, Mr. Vincent L. Petenbrink, who 
actually stood No. 302 on the 1947 passenger roster, would 
have stood No. 281 on that roster had the transfers com¬ 
plained of not been effected, or had they been effected only 
with seniority from the time of transfer as provided by the 
basic agreement, H3-F-1, R. 16. He had actually trans¬ 
ferred to the roster as of February 18, 1943—yet he is out¬ 
ranked in seniority by some of appellee trainmen who did 
not transfer until as much as three and four years later, 
having been content in all of the intervening time since they 
first went on the freight roster to hold their freight seniority 
and advance on the freight roster up to the time that they 
elected to transfer. 

Chart No. 3 illustrates the fact that men do not appear 
on the passenger roster in accordance with the seniority 
standing which they may have had on the freight roster 
(if, in fact, they ever did appear on the freight roster). 
Thus, Walsh who, on the freight roster, outranked all of 
the others shown, is himself outranked by all but one on 
the passenger roster. Thus, except for the aberration, here 
complained of, that antedated seniority was accorded men 
transferring from freight to passenger, the practice has 
always been to put a transferring freight trainman at the 
foot of the passenger roster as of the date of transfer. That 
is one of the incidents of treating the two services, freight 
and passenger, as though trainmen on the freight roster 
were “as alien to the passenger employment as persons 
in no respect connected with the Railroad.’* Complaint 

12, R. 18. It is also required by the collective-bargaining 
agreement, Rule 3-F-l. (R. 16.) This chart also serves 
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to illustrate the first cause of action in that had the matter 
been taken care of as provided by the underlying bargaining 
agreement, either the transfers would not have been made 
at all to swell the list of passenger-trainmen, or all of the 
passenger roster dates would date from the time of transfer. 

Chart No. 4 illustrates the allegations of the complaint 
that the appellee trainmen were advanced in seniority on 
the freight roster during all of the time they were in military- 
service, and then notwithstanding that seniority—accorded 
to them as required by the Selective Training and Service 
Act—they were offered and permitted to assume a dupli¬ 
cate seniority on the passenger roster for the period of 
their military service. Here again, we call attention to the 
fact that even though appellant veterans were themselves 
advanced on the passenger roster during all the time they 
were in the service, they have never been accorded an 
equivalent right to elect seniority on the freight roster 
commencing as of substantially the time they left for the 
service. 

Certain other facts ought to be mentioned: The complaint 
alleges reliance by appellees on an alleged agreement be¬ 
tween the Railroad and the Brotherhood purporting to 
authorize elective seniority on the passenger roster for 
freight trainmen in the manner followed in this case. Com¬ 
plaint, 15, R. 20. The correspondence constituting this 
asserted agreement appears at R. 25-30. The complaint, 
H 15, R. 20, alleges certain grounds on which this asserted 
amendatory agreement of January, 1942, is illegal or un¬ 
enforceable. The court below regarded the amendatory 
agreement as immaterial, since the right of transfer thete 
provided in its opinion was required by the Selective 
Training and Service Act. R. 61. Following the filing 
of the complaint and in the affidavit of H. F. Sites, R. 33, 
it became apparent that whatever effect that alleged 


i 

i 


amendatory agreement of January, 1942, might otherwise 
have had, was dispelled by an agreement of January 24, 
1945, and which provided? '^ 


“This Agreement shall supersede all prior agree¬ 
ments with regard to the protection of the seniority 
of employes who are engaged in military or naval 
service of the United States. . .'(R. 33). 


This superseding agreement merely recited that the return- 

; *. *..*T . ' * .I**,' 1 .• ,‘ v i j 

ing veterans shall be accorded the rights given them under 
the Selective Training and Service Act, if applied for within 
five days. Therefore, at the present stage of this proceed¬ 
ing it seems unnecessary to deal with the ramifications 
of the earlier agreement,of January, 1942, including the 


fact that it was not put into effect on all of the divisions 
of the Railroad where the trainmen parties are employed 

• • • ' i ■■ 

(R. 20) and so has never been treated by the parties as 
affecting the rights of trainmen other than those parties 

• . ~ . . ’ i .. * . * 

to this cause or represented here. 

The complaint, R. 21-22, asserts the grave and irreparable 
injury of appellants and members of their class, the 
denial to them of employment* in more desirable occupa¬ 
tions, and the fact that some of them have and hereafter 
may be forced to abandon their occupation as trainmen 
to enable them to support and maintain themselves and 
their families. The complaint asks alternatively that (1) 
defendants be enjoined from maintaining the transferring 
freight trainmen upon the passenger roster or else from 
maintaining them upon that roster with a seniority dated 
earlier than the day as of which they actually transferred 
to passenger service; or (2) that the Railroad tender 
appellants an opportunity to transfer to the freight roster 
with seniority equivalent to that which was accorded to 
appellee trainmen on the passenger roster, together with a 
tender of damages incurred through the Railroad’s having 


I 


15 


failed to accord them an opportunity so td transfer fol¬ 
lowing their return from military service. The complaint 
asks an accounting and damages. ^ ... t - 

Following the filing of the amended complaint, R. 11, 
appellees moved to dismiss for failure to state a claim upon 
which relief can be granted, or in the alternative to [enter 
a summary judgment. R. 31, 40. The court below granted 
both motions for summary judgment, both as to appellants’ 
original and alternative causes of action. (R. 62-63.) ! 

The court below (Laws, C. J.) supported his order with 
an opinion. (R. 60-62.) The court considered the right of 
transfer to the passenger roster a valuable right [which 
the freight trainmen might exercise had they not been in 
the military service, and the purpose of the Selective 
Training and Service Act was to prevent denial of such a 
benefit. The right of transfer was thus, secured by the 
statute so that the effect of the alleged amendatory agree¬ 
ment of January, 1942, need not be considered. Bht the 
court held that the statute did not guarantee a similar right 
to plaintiffs with regard to the right to transfer to the 
freight roster, and stated as an assumed fact that there 
was no custom of transferring from the passenger jto the 
freight roster such as there was to transfer from the freight 
roster to the passenger roster—“passenger service was 
uniformly preferred”—and that there was evidence that 
trainmen employed during'the war period either immedi¬ 
ately entered the passenger service or transferred to it at 
the first opportunity. 4 Notwithstanding the specific provi- 


4 The learned judge below Was mistaken in re f err in g to evidence to this 
effect Appellants deny that there was such evidence, before the court or, 
indeed, that such evidence can be produced; Appellants assert that the 
fact is that literally hundreds of men were employed on the freight roster 
during the war who never applied for transfer to the passenger serviee or 
transferred to that service (dm allegations of the complaint, paragraph 
17A, B. 22, are that ‘large numbers of individuals were employed in the 
freight service during the time plaintiffs Were in military service and to 


sions of the collective bargaining agreement granting the 
right of transfer from the passenger to the freight service, 
the court stated that it‘‘must conclude that in no instance 
would a choice of transfer from passenger to freight service 
have been made by any of plaintiffs, or those they rep¬ 
resent, if opportunity to do so had been presented during 
their service in the war.” 5 From this, the court drew its 
ultimate conclusion that the appellants have been denied 
no valuable right, and that it is not the function of the 
Selective Training and Service Act to give veterans the 
right to benefit from conditions which “developed after 
their return to their original positions.” c 

This appeal followed. 

* 

Statutes Involved 

Pertinent provisions of the statutes are quoted in the 
appendix to this brief. 

all of whom plaintiffs would be senior in service had defendant Railroad 
accorded them their right to instatement on the freight roster as required 
by the Selective Training and Service Act”). 

5 Here again the learned Chief Justice departs from his usual custom of 
deciding the case on evidence before the court, ini stating what sounds like 
a fact, without any evidence on the matter. In truth the “fact” is com¬ 
pletely in the realm of speculation—either as to what appellants or ap¬ 
pellees might have done had they remained in the Railroad service or had 
they been offered a right of transfer while away to the war. No such 
right was ever offered the trainmen while they were in the service; when 
they returned it was offered only to defendant trainmen and others of their 
class who, not exercising the option,, remained on the freight roster. 

6 What conditions the Chief Justice had in mind which developed after 
return, to the passenger trainmen’s original positions is not stated by the 
court. There is no evidence of any “conditions” other than the fact that 
trainmen on the freight roster, who are appellees here, were permitted to 
transfer to passenger service and dilute appellants’ seniority (R. 18-22). 
If appellee trainmen have the right to benefit from post-war conditions at 
the expense of these appellants by reason of the requirements of the Selec¬ 
tive Training and Service Act, which the court felt must apply, it is diffi¬ 
cult to see why the appellants, who have an identical contract right of 
transfer, may not benefit in.the same way under the Selective Training and 

' Service Act—or why as to appellants but not as to appellees benefit must 
be denied because the conditions developed after the war. 
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Statement of Points on Which Appellants Intend to Bely 

’ * j ■ 

The court below erred: 

•' ' - • • • - '• j 

1. In holding that the Selective Training and Service and 
correlative acts required that freight trainmen, upon their 
return from military service, were entitled to elect be¬ 
tween retaining seniority on the freight roster augmented 
by their time in the military service or to have seniority on 
the passenger roster antedated for the period of their 
military service prior to the time they accepted or sought 
employment on the passenger roster. 

2. In holding that there was a custom respecting right 
of transfer from freight to passenger service which was 
guaranteed retroactively by the Selective Training ahd 
Service and similar acts apart from the provisions of 
the contract of employment under which all trainmen 
worked for the Railroad. 

3. In holding that the Selective Training and Service and 
similar acts guaranteed a retrospective right of transfer 
to appellees but not to appellants. 

4. In finding as facts or concluding as matter of law as 
follows: 

(a) That there was no custom of transfer from the 
passenger to the freight roster. 

(b) That whether or not a custom of transferring from 
one roster to the other exists was of materiality in the light 
of the provisions of l-D-3 (a), (b), (c), of the underly¬ 
ing collective bargaining agreement between the Railroad 
and the Brotherhood. 

. . . ! 

j 

(c) That passenger service was uniformly preferred. 

;; ’! \ m 

(d) That trainmen employed during the war period either 
immediately entered the passenger service or transferred 
to it at the first opportunity. 

r 

i 

I 


I 

i 




\ 


> 
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(e) That in no instapce would a choice of transfer from 
passenger to freight service have been made by any of 
appellants, or those they represent, if opportunity to do so 
had been presented during their service in the war. 

(f) That appellants will not be denied a valuable right 

of choice by reason of their war service. „ • • ~ , 


(g) That the alternative relief sought by appellants is 
the choice of an advantage which became desirable for the 

first time after appellants returned from military service. 

’* • . - ■ • 

.. 5. In entering judgment for. appellees and against ap¬ 
pellants. 




itiilii 


ary of Argument 


The Selective Training and Service Act of 1940 provides 
that when a veteran leaves a position with a private em¬ 
ployer for military service, the employer shall upon the 

\ % 

veteran’s return restore him “to such position”. The 
act requires that he shall be treated as having been on 
furlough or leave of absence,' shall not lose seniority, and 
shall be entitled to participate in insurance or other bene¬ 
fits pursuant to established rules and practices relating to 
employees on furlough or leave of absence in effect with the 
. employer at the time the veteran was inducted. 

In construing these provisions, the Supreme Court in 
Fishgold v. Sullivcun Dry dock & Repair Corp., 328 TJ. S. 275, 
has held that “the ‘position’ to which the veteran is re¬ 
stored is the ‘position’ which he left plus cumulated senior¬ 
ity”, and that the veteran “does not step back on the 
seniority escalator at the point he stepped off. He steps 
back on at the precise point he would have occupied had 
he kept his position continuously during the war.”. This 
statute and this case have been applied to dual-roster situa¬ 
tions in a number of the decided cases. The cases tend to 
decide the question whether a veteran upon his return f rom 
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military service musty. or amynqt,che placed on a roster 
different from the one -he was-on whenhe went-into the 
military service, according - as- the mew;- roster would or 

* ' *•. -•- - ? -• *. . - cI VCi4', iQcuiU IXJ , 4 ._ 

would not represent a. position.-to. which he. would have 
been promoted with a mere lapse of time had he not gone 
in the service and would or would hot be a’ different “posi¬ 
tion” under the Fisligold case. 1 ho^sVr o J 
We believe that applicable here are the cases holding 
that where there are two separate .or distinct employ¬ 
ments with regard to the two rosters maintained by an 
employer, the returning veteran is not entitled to instate¬ 
ment on a roster other than that containing “the position” 
which he held when he left. Transfer from freight to pas¬ 
senger is not a promotion; there is no superiority jof 
a passenger trainman over a -freight trainman. The 
right to make a transfer does not automatically accrue 
by reason of length of service.- The privilege of 
applying for transfer was not regarded as valuable jby 
appellee freight trainmen prior to going into service 
since they had not undertaken to transfer and some had 
worked as much as years prior to induction without ever 
seeking transfer. To permit them to transfer to the 
passenger roster further up on the escalator than appel¬ 
lants interferes with appellants’ seniority in “the posi¬ 
tion” which appellants occupied prior to their own induc¬ 
tions. The transfers ought not to have been permitted; 
and appellee trainmen should be taken from the passenger 
roster and returned to the freight roster in “the positions” 
in which they were protected by: the Selective Trailing 
and Service Act. 










But if we are incorrect in our interpretation of the 
decisions, and instead it is rnled that the right of transfer 
of the freight trainmen was a valuable right which might 
not be denied because they were away in the service, then 
it is established that appellants themselves^ have been. de- 


i 

i 
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Hied the co-equal benefit of the right of transfer to the 
freight service, which they * were entitled to xrnder the 
collective-bargaining agreement. No notice was ever given 
appellants of the filling of freight-trainmens’ positions 
while appellants were in the military service. If appel¬ 
lants were transferred they would be senior to large num¬ 
bers of freight trainmen employed while appellants were 
in the service. Appellants’ right in this respect stems from 
a written contract and does not depend on a mere custom. 
The conclusions of the court below that passenger service 
was uniformly preferred and that all trainmen either 
immediately entered passenger service or transferred to 
it at the first opportunity are without any support in the 
facts of this case. If the right of transfer of appellees be 
upheld, then the equivalent right of transfer of appellants 
must be accorded. 

Argument 

L The rights accorded veterans by the Selective Training 
; and Service Act 

The Selective Training and Service Act of 1940 (Act of 
September 16, 1940, c. 720, 54 Stat. 885 ; 50 U.S.C. App. 
§§ 301-308) provides in § 8 for reemployment rights of per¬ 
sons entering the armed services. If the position left by 
one who enters the land or naval forces is with a private 
employer, it is provided, § 8(b) (B)— 

u . . . such employer shall restore such person to 
such position or to a position of like seniority, status, 
and pay unless the employer’s circumstances have so 
changed as to make it impossible or unreasonable to 
do so;” 

* ■ . * ^ *■ . * \ . . 

and it is further provided ($ 8[c]) that the veteran— 

“ . . . shall be considered as having been on fur¬ 
lough or leave of absence during his period of train- 


• ing and service-in the land or naval forces, shalhbe so 

* restored without loss of seniority,* shall be entitled to 

participate in insurance nr .other benefits offered by! 
the employer pursuant to established rules and prac¬ 
tices relating to employees on furlough or leave of 
absence in effect with the employer at the time such 
person was inducted into such forces, and shall not be 
discharged from such position without cause within one 
year after such restoration.-”' - - ! 

In the event the employer fails to comply with the foregoing 
provisions, the Federal district courts are invested with 
jurisdiction to require specific performance of the status 

• ; • • , ■ j* ■ •- ! 

tory mandate and award damages. § 8(e), 50 U.S.C. App. 

$ 308(e). | 

The provisions have been thus construed by the Supreme« 
Court, Fishgold v. Sullivan Drydock <& Repair Corp., 328 
U. S. 275,284-286: ‘; | 

_ ' I 

“ . . . The Act was designed to protect the veteran 
in several ways. He who was called to the colors was 
not to be penalized on his return by reason of his 
absence from his civilian job. He was, moreover, to 
gain by his service for his country an advantage which 
the law withheld from those who stayed behind. 

“These guarantees are contained in §8 of the Act 
and extend to a veteran, honorably discharged and stiff 
qualified to perform the duties of his old position- 
(1) He has a stated period of time in which to apply. 
for reemployment, § 8(b). He is not pressed for a 
decision immediately on his discharge but has the 
opportunity to make plans for the future and read¬ 
just himself to civilian life. ..(2) He must be restored 
to his former position ‘or,to a position of like senior- „ 
ity, status, and pay.’ §8(b)(A),(B). He is thus 
protected against receiving a job inferior to that 
which he had before entering the armed serviced. : 
(3) He shall be ‘restored without loss of seniority’ 
and be considered ‘as having been on furlough or leave 
of absence’ during the period of his service for his 



22 


v 


country, with all of the insurance and other benefits 
accruing to employees on furlough or leave of absence. 
§ 8(c). Thus he does not step back on the seniority 
escalator at the point he stepped off. He steps back on 
at the precise point he would have occupied had he 
kept his position continuously during the war.. (4) 
He ‘shall not be discharged from such position without 
cause within one year after such restoration.’ § 8(c). 

• • • • • • • 

“This legislation is to be liberally construed for the 
benefit of those who left private life to serve their 
country in its hour of great need. See Boone v. Light- 
ner, 319 U. S. 561, 575. And no practice of employers 
or agreements between employers and unions can cut 
down the service adjustment benefits which Congress 
has secured the veteran under the Act. Our problem 
is to construe the separate provisions of the Act as 
parts of an organic whole and give each as liberal a 
construction for the benefit of the veteran as a har¬ 
monious interplay of the separate provisions permits. 

“We can find no support for petitioner’s position in 
the provision of §8(b) which restores him to his for- 
! mer position or to a ‘position of like seniority.’ Nor 
can we find it in § 8(c) which directs that he ‘shall be 
so restored without loss of seniority.’ As we have said, 
these provisions guarantee the veteran against loss 
of position or loss of seniority by reason of his 
absence. He acquires not only the same seniority 
he had; his service in the armed services is counted 
as service in the plant so that he does not lose ground 
by reason of his absence. But we would distort the 
language of these provisions if we read it as grant¬ 
ing the veteran an increase in seniority over what 
he would have had if he had never entered the armed 
services. We agree with the Circuit Court of Appeals 
that by these provisions Congress made the restora¬ 
tion as nearly a complete substitute for the original 
job as was possible. No step-up or gain in priority 
• can be fairly implied. Congress protected the veteran 
against loss of ground or demotion on his return. 
The provisions for restoration without loss of senior- 


23 


A 


ity to his old position or to a position of like seniority 


mean no more. 
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‘‘The ‘position’ to which the veteran is restored is! 
the ‘position’ which he left pins cumulated seniority. 

•... . . Congress recognized in the Act the existence of 
seniority systems and seniority rights. It sought to 
,-preserve the veteran’s rights under those systems and 
to protect him against loss under them by reason of 
his absence. There is indeed no suggestion that Conr 
gress sought to sweep aside the seniority system; 
What it undertook to do was to give the veteran pro¬ 
tection within the framework of the seniority system 
plus a guarantee against demotion or termination of 
the employment relationship without cause for a year.? 

The first question under the statute is whether in the 

., . . . * * * *■ | 

circumstances of this case appellants were entitled as 
veterans to return to their, employment with the seniority 
which they had when they left for the, military services 
augmented with -the time they spent in the services, and 
free from dilution of that seniority by the action of other 
(appellee) veterans in stepping on the “escalator” ahead 
of appellants, when never before had the appellee veterans 
been on that escalator at all. As to appellees, the question 
is whether the rights accorded them are within the language 
of the Supreme Court, above, that it “would distort the 
language of these provisions if we read it as granting the 
veteran an increase in seniority over what he would, have 
had if he had never entered the armed services.”^ If, as 
appellants have asserted, what was accorded appellee 
veterans was an improper interference with the rights of 
appellants as veterans under the Act, appellees must either 
be removed from the passenger roster and be replaced on 
the freight roster, or else have their seniority on the 
passenger roster made to accord with the actual date i of 


r 
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their transfers (point II, below).. On the other hand, if the 
act be interpreted to require what was done, as it was 
interpreted by the court below, then we see no escape from 
the conclusion that it requires a tender to appellants of 
equivalent rights on the freight roster (point m, below). 

So far as the decisions have passed on dual-roster situa- 
tiqns, they largely decide upon a right of “transfer” 
where the new-roster position is really merely a means of 
establishing a promotion which the veteran, in the position 
of appellee trainmen, would have had rather routinely but 
for his military service; and they tend to decide against 
a veteran’s right of transfer where the transfer is not 
an automatic or routine matter occurring with mere lapse 
of time, but a distinct employment, so that the new position 
sought does not come within the language of the Fishgold 
case that “The ‘position’ to which the veteran is restored 
is the ‘position’ which he left plus cumulated seniority.” 
p. 287. 

First. The cases holding that there is no ri^ht under 
the Selective Training and Service Act to transfer from 
one roster to another with a seniority antedated to a time 
while on furlough for military service, and which support 
appellants’ first cause of action, are: 

Hewitt v. System Federation No. 152 Ry. Employees’ 

Dept. (C.C.A. 7th, 1947), 161 F. 2d 545. 

' ' - •> _. ■ 

Baulins v. Memphis Union Station Co. (C.C.A. 6th, 
1948), 168 F. 2d 466. 

Cf. Spearmon v. Thompson, Trustee Mo. Pac. Ry. 
Co. (C.C.A. 8th, 1948), 167 F. 2d 626. 

Cf. Maloney v. Chicago, B. <& Q. R. Co. (W.D.Mo., 1947), 
72 F. Supp. 124. 

Cf. David y. Boston <$> Maine R. Co. (C.C.A. 1st, 1948), 

~ 167 F. 2d 722. . 




The Hewitt case involved two separate seniority lists in 
railroad employment—car cleaners and carman helpers. 
The veteran had about 10 months’ service on the car-cleaners 
roster when he went into the service.' While the veteran 
was away, a number of car cleaners were promoted to 
carman helpers; and after about 5 months of the veterans’ 
military service, cleaners junior to the veteran were added 

to the roster. The veteran claimed he was entitled to ip- 

— . | 

pear on the carman-helpers roster with seniority antedated 
to the time he might have made the transfer had he not been 
in military service. The Court of Appeals reversed a 
decree directing-the railroad to place the veterans’ name 
on the carman-helpers roster. It held that the position 
to which the veteran must be restored is “the position” 
which he left at the time of his induction; and where there 

i 

was no contract right of promotion on the basis of senior¬ 
ity, at the time of his induction, the veteran had no rights 
in the carman-helpers roster. Interpreting the Fishgold 
case, the court held that the veteran’s “escalator” was the 

■ . i 

carman-cleaners roster. The trial court cited the Hewitt 
case in his opinion. Certainly the case does not support the 
view he took of the law. 

The Rawlins case likewise involved two separate seniority 
lists—electrician helper and electrician, with provision 
[similar to the provisions of Buie l-D-3(a), (c), herej in¬ 
volved (R. 15)] for advertising vacancies on the electrician 
rosters and giving helpers “preference” in filling such 
vacancies. The veterans returning from the service were 
given their old electrician-helper positions back, augmented 
by seniority for the time spent in the service, just as is the 
case here. They found upon return that some electrician 
helpers junior to them had been advanced to electrician. 
Just as in this case, any asserted “custom” of advancing 
from one seniority roster to the other was disproved by 
demonstration of the fact that the company hired as 
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electricians, during the time the plaintiffs were away in the 
service, men who had never appeared at all on the helper’s 
roster. Just as here, it was necessary for a transferring 
employee to apply for the transfer, and there was no provi¬ 
sion for transfer during furlough, or recovering oppor¬ 
tunity for transfer missed because of furlough. The courts, 
both district and court of appeals, held that under the 
Fishgold decision it was improper to require advance¬ 
ment of the returning veterans to the other roster with 
seniority back-dated to the time the man junior to them on 
the helpers roster had been advanced to electrician. The 
court held: ( 

“We agree with that ruling [of the district court]. 
The Collective Bargaining Agreement does not make 
promotion from electrician-helper to electrician in case 
of vacancy an automatic one. It plainly provides ap¬ 
plication on the part of the electrician-helper, proof 
of his qualification for the promotion by actual trial, 
and for a return to his former position as electrician- 
helper with full seniority rights if he fails to qualify 
after a reasonable trial. Although there is a strong 
probability that the appellants would have applied for 
promotion to the vacancies and would have been quali¬ 
fied, yet such promotion was not a matter of right or 
of certainty merely because of seniority. If the ap¬ 
pellants had been on furlough or leave of absence, in¬ 
stead of in the service, when the vacancies occurred, 
they would not have obtained the promotions which • 
they are now claiming. Section 8 of the Act provides 
that the employee shall be considered as having been 
on furlough or leave of absence during his period of 
training. Buie 13 of the Collective Bargaining Agree¬ 
ment, dealing with leave of absence, provided for such 
a leave for a period not exceeding 30 days with privi-. 
lege of renewal, but made no provision that an em¬ 
ployee who has been absent upon leave may upon re¬ 
turning exercise those rights that would have been 
' available to him if he had not been absent.” 
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The Spearmon case involved four men who had seniority 
as carmen helpers, the agreement providing that when 
there were positions available for carmen mechanics, car¬ 
men helpers might be advanced to mechanic and paid 
mechanic’s rates, but should not earn seniority as me- 
chanics, except that if they served three years as mechanic; 
they should then commence accumulating seniority as 
mechanics. Of the four men involved, one, whose senior¬ 
ity as carmen helper was equal or superior to that of the 
others, was inducted into the military service before be- 
ing transferred to mechanic under the temporary arrange- 

i i 

ment; the other three were so transferred from a few weeks 
to a year-and-a-half prior to their induction. Upon re¬ 
turn, all were, for a short time, reinstated to the mechanics’ 
roster; but all were thereafter returned to carmen helpers 
when the number of mechanics was reduced. Former car¬ 
men helpers of lower seniority as carmen helpers, bift 
who had chanced to acquire the three-year service as 
mechanics which enabled them to gain standing on the 
mechanics’ roster, were retained as mechanics. It was the 
practice of the railroad to require three years’ actual 
service in the temporary position of mechanic before mak- 

« * i 

ing the temporary classification permanent. The district 
court held that, under an exception in the Selective Train¬ 
ing and Service Act, the positions of mechanic were tem¬ 
porary, and not protected under the terms of that act. 
The court of appeals reversed as to the three who had 
actually served as mechanics, holding that the position was 
not one “temporary” within the meaning of the act; they 
were actually mechanics; proficiency was not the test |of 
retaining the position of mechanic, but merely the passage 
of three years’ time; and their time in the service mupt, 

under the Act, be counted to give them standing as me- 

■ 

cha'nics. Not so with the one employee who had not actually 
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been transferred to work as a mechanic, even though it was 
established that had he remained in the position of helper 
until his relative seniority was reached, he would have been 
advanced as were the others. For, the court held, 

“ ... it is a conceded fact that he occupied the 
position of helper at the time of his induction. The 
' seniority which accrued to him during the time he 
served with the armed forces was seniority in the 
position of helper and not as mechanic. Since he was 
restored to the position of helper upon his return, he 
can have no just complaint that his rights under the 
i Selective Training and Service Act have not been fully 
accorded to him.” 

In the Maloney case, an electrician’s helper contended, 
upon return from the service, that his seniority would have 
entitled him to advance from that position to the position 
of electrician, a new electrician having been hired while he 
was away to military service. But the court held that the 
mere seniority rights of the veteran and his experience as 
an electrician’s helper did not entitle him ipso facto to be 
classified as an electrician; that under the Fishgold case, 
he received entirely what was due him when he was rein¬ 
stated, with accrued seniority, to his position as electrician’s 
helper, since that was the position protected by the Act. 

In the David case, it was held proper to restore the 
veteran to his old permanent classification as sheet metal 
worker helper, even though there were no jobs available 
in that classification where he had last worked, and that 
he had no right to reinstatement as sheet metal worker, 
even though he had been rated in that position with designa¬ 
tion of temporary when he was inducted, since the employ¬ 
ments were distinct. * ‘ 

Second. The cases holding that there is a right to go 
on a different seniority roster with antedated seniority 
during part or all of the time in military service, and which 


♦ 


pro tanto support appellants' alternate cause of action, 

* - **■ ' ir ‘ I 

are: 

Freerrum v. Gateway Baking Co. (D.C. Ark., 1946), 
68 F. Supp. 383. v ! 

Morris v. Chesapeake & 0. R. Co. (N. D. IncL, 1947), | 
75 F. Supp. 429. : 

Cf. Spearmon v. Thompson, Trustee Mo. Pac. By. Co. j 
(8th C.C.A., 1948), 167 F. 2d 626. 


' 1 

The Freerrum case involved a situation where one whoj 
held the position of combination baker, and part-time and; 
substitute foreman, when he was inducted, was entitled to be 
reinstated as full-time foreman upon his discharge, the 

✓ * i 

position of foreman having intermediately been filled by; 
promotion of an employee of lower seniority than the 
plaintiff. 

The Morris case involved a cpllective-bargaining agreed 
ment which provided for promotions of telegraphers to train 
dispatchers. It was a right, under that agreement, of the 
top telegrapher to take an examination which, if passed^ 
would entitled him to the promotion. During his military 
service, a telegrapher junior to the veteran was promoted 
to train dispatcher; and it was held the veteran was enl 
titled to claim a position of seniority greater than that of 
the promoted junior employee. 

The Spearmon case has been set out fully above. As to 
the three employees granted transfer to mechanic, it be¬ 
longs in the present classification. .[ • 


II. Appellee trainmen were wrongfully permitted to 
transfer to the passenger service, or, if their transfer was 
proper, were wrongfully accorded seniority on the pas - 

senger roster antedating their actual date of transfer. 

I 

Employment on the passenger roster is not a promotion 
from employment on the freight roster. Complaint, 

' i 

i 

i 


i 
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-512, R. 17-18. A passenger trainman is not superior to a 
freight trainman, or vice versa. Promotion on either ros¬ 
ter is from brakeman, etc., to conductor. Rule l-D-l(a), 

9 

quoted R. 14-15. Promotion within the individual roster 
is graphically shown on Chart No. 1 in the statement of 
facts. The provisions for transfer from the freight roster 
to the passenger roster (Rule l-D-3[a], quoted R. 15) or 
from the passenger to the freight roster (Rule l-D-3[b] 
id.), is a right to have an application for employment on 
the other roster “given consideration”; and if the em¬ 
ployee is deemed qualified upon such consideration and the 
transfer is permitted by the employer, seniority on the new 
roster is acquired “from the date of transfer” (Rule 
3-F-l, quoted R. 16). Manifestly, the transfer from pas¬ 
senger to freight is not a benefit automatically accruing 
to one by reason of his length of service. And it is plain 
that it is not a promotion, since the provision then for 
transfer from passenger to freight would be a provision 

for a demotion, which would be an absurdity. 

• 

It thus results that the two separate and distinct em¬ 
ployments are like the situations met with in the Hewitt, 
Baulins, and Spearmon cases, in all of which it was held 
that one who had not taken assignment in a new roster 
at the time of his induction left him entitled, under the 
Fishgold case, to reinstatement only in “the position” 
which he left. As to appellees, this is the seniority on 
the freight roster which they had when inducted, aug¬ 
mented by their years in the military service. 

'The court below considered that if this result were 

> < • **• \ ^ „ .* ^ t % • 

reached, “returning veterans would be denied the benefit 

of a valuable right which arose while they were serving in 
the armed services.” This overlooked the fact that in 
many of the cases of appellee trainmen, they had worked in 
freight employment without any effort to transfer to the 
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senger service, there were no vacancies on the passenger 
roster, nor were there advertisements of the vacanies, as 
required by the rule. Complaint (ft 14A, R. 19-20.) To 
have permitted appeHee freight trainmen to transfer to 

, V J ,'*• y 

the passenger service at all constitutes a violation of the 
provisions of $ 8 of the- Selective Training and Service 
Act of 1940' (50 U.S.C. App^ § 308). 

In' the court below some effort was made to justify what 
was done respecting transfers of appellee trainmen on the 
basis of an asserted amendatory agreement of January, 
1942, which is attacked in the complaint (IT 15, R. 20). The 
court below felt that in any event, the Selective Training 
and Service Act required what was done, so that the validity 

V 

of the agreement need not be considered. While there are 

■ ^ 

substantial grounds to challenge validity or enforceability 
of the agreement, we pass it at the present stage and unless 
it shall be hereafter relied on by appellees; for it was 
superseded, by an agreement of January 24, 1945, making 
no such provision (quoted in the statement, above; R. 33), 
and in any event it has been repeatedly ruled that “no 
practice of employers or agreements between employers and 
unions can cut down the service adjustment benefits which 
Congress has secured the veteran under the [Selective 
Training and Service] Act.” Fishgold v. Sullivan Dry- 
dock & Repair Corp., 328 U. S. 275, 285; Spearman v. 
Thompson, Trustee Mo. Pac. Ry. Co. (C.C.A. 8th, 1948), 
167 F. 2d 626,630; United States v. North America/n Cream¬ 
eries ( U.SD.C. No. Dak., 1947), 70 F. Supp. 36; Bryant v. 
Brotherhood of R. Travnmen (W. D. La., 1947), 74 F. Supp. 
510,513. 


m. Appellant trainmenhave been wrongfully denied the 
right of transfer to the freight roster with seniority ante¬ 
dated substantially to the time they entered military service, j 

. v ' " • ' ! 

/" • • ■ % 

It has been our theory in this action that with two entirely ; 
separate employments involved, the transfer of appellee j 

veterans to the passenger roster was improper. Perhaps i 

| 

we err in this hypothesis ; the court below so held. If we j 
err, it follows that the right of transfer provided by Rule ! 
l-D-3 is a valuable benefit which may not be denied veterans 
because they are away in the service. (R. 15.) And if that be 
so, appellants are entitled to have offered to them their 
right of transfer to the freight roster which is accorded in j 
the same* language of the agreement as that which grants 
the right to appellees to transfer to passenger service. Id. j 
As to both correlative rights of transfer, the collective- j 
bargaining agreement provides that notice shall be pub- j 
fished on bulletin boards giving the trainmen reasonable 
time within which to file their applications. 

No notice was ever given appellants of the filling of ! 
freight-trainmen positions during the time appellants were j 
in military service; but large numbers of freight trainmen 
were employed to all of whom appellants would be senior in 
service had they been accorded a right to transfer to the j 
freight roster such as was accorded appellees. (R. 22.) j 
Accordingly, as permitted by the Federal Rules of Civil j 
Procedure (Rule 8[e][2}), the complaint alternately orj 
hypothetically makes claim to a right of transfer to the 
freight roster equivalent to that accorded appellees. (fll7A, 
18(3), R. 22-24.) - . j 

It will not do to avoid this contract right of appellants— 
equal in its language with the contract right of appellees—• 
by asserting some custom of transfer from freight to pas¬ 
senger, though not from passenger to freight, as did the 

court below. (R. 61-62.) We know that the custom is not 

1 


i 
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uniform, since many of the men on the passenger roster 
never did appear on the freight roster, or else their employ¬ 
ment on the freight roster was merely pro forma for a day 
or so. (See the numbers of individuals in the Railroad’s 
own list [R. 55] who have no freight roster date.) We may 
well speculate that the reason passenger trainmen were in 
the greatest number of instances accorded pro forma em¬ 
ployment first on the freight roster was in prder to give 
them some chance on freight jobs under the retention-of- 
seniority provisions of the agreement, Rule 3-F-l (quoted 
R. 16), in the event of a reduction in force of passenger 
service. However, such a custom is certainly no stronger 
nor of greater effect than the express provisions of the 
written contract between the representative of the em¬ 
ployees and the Railroad, Rule l-D-3 heretofore referred 
to. That contract has been repeatedly amended without 
any change whatever in this provision (Complaint, fl 11, R. 
14). There is no word in the record to support the state¬ 
ment of the court below that “passenger service was uni¬ 
formly preferred” (R. 62)—the allegation of the complaint 
being that earnings on the freight roster would be sub¬ 
stantially in excess of those received by appellants on the 
passenger roster (R. 22). Just why a lower-paying job 
should be uniformly preferred to a higher paying job goes 
unexplained by the learned court below. Likewise, there is 
no evidence to support the proposition that all trainmen 
employed during the war either immediately entered the 
passenger service or if originally employed in freight 

i w * ' *' ^ . ** * < * 

transferred to passenger service at the first opportunity. 
Thus, taking the case of appellee J. H. Allers, Jr., Roster 
No. 291 (R. 58), he worked from February 7, 1940, until 
furloughed for military service three years later (January 
27,1943) without ever having transferred to the passenger 
roster, although just in the class of veterans alone, and not 


considering intermediate holders of seniority not listed 
(who represent the missing numbers in the roster number}, c i 
scores upon scores of others were transferring to pas¬ 
senger service from freight. (B. 55-58.) : The allegations 
of the complaint are that “large numbers of individuals j 
were employed in the freight service during the time plain- ! 
tiffs were in military service and to all of whom plaintiffs j 

would be senior in service had defendant Bailroad accorded 

* ' 

them their right to instatement on the freight roster as re- ! 
quired by the Selective Training and - Service Act” j 
(Complaint, 17A, B. 22). In support of this allegation, j 
we expect to prove that literally hundreds of men were em- j 
ployed on the freight roster during the war who never ap- j 
plied for transfer to the passenger service or actually were i 
transferred to it. * ! 

The learned Chief Justice below stated that if he dealt [ 

i 

with “the realities of plaintiffs’ case”, he must conclude j 
that in no instance would a choice of transfer been availed 
of by appellants or members of their class had they been ! 
given the opportunity. B. 62. But the court has no evi¬ 
dence from which to draw any such inference; and we feel j 
that it is perfectly plain under the Federal Buies of Civil j 
Procedure, Buie 56(c), that there is no proper basis for a 
summary judgment against appellants for any such issues 
of fact which are injected into the case by the court 8 The j 
choice in any event is a choice the agreement gives appel- j 
lants; that choice ought not be exercised for them by the j 
court. • .. ... . / . J 

It follows that, to hold for appellees on the first cause of 
action, the appellants’ alternative cause of action is thereby 

established; and, in the event the Court should be of j 

• • ■■ ■ ■ • • . - ! 

8 Rule 56(c) provides that a summary judgment shall be rendered if 
pleadings, depositions, admissions and affidavits "show that there is no 
genuine issue as to any material fact and that the moving party is entitled j 
to a judgment as a matter of law.” 



opinion that the second group of cases above set out {Free¬ 
man, Morris and Spearmon ) are properly applicable to the 
facts on the first cause of action, they must be held to rule 
the alternative cause of action as well 

: Conclusion 

The judgment below should be reversed. 

George R. Stewart, 

Carl G. Lutz, 

Riley A. Gwynn, 

Thomas Searing Jackson, 

John W. Cragun, 

Attorneys for Appellants. 
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■Selective Training and Service Act of 1940, as amended, 

50 U. S. C. § 308, c. 720, 54 Stat 885, as amended, j 

(a) Any person inducted into the land or naval forces j 
under this Act for training and service, who., in the judg- j 
ment of those in authority over him, satisfactorily com¬ 
pletes his period of training and service under section:3(b) j 
[section 303(b) of this Appendix] shall be entitled to a cer¬ 
tificate to that effect upon the completion of such period of i 
training and service, which shall include a record Of any j 
special proficiency or merit attained. In addition, each j . 
such person who is inducted into the land or naval forces ! 
under this Act for training and service shall be given a j 
physical examination at the beginning of such training and j 
service; and upon the completion of his period of training j 
and service under section 3(b) [section 303(b) of this Ap- j 
pendix], each such person shall be given another physical j 
examination and, upon the written request of the person ! 
concerned, shall be given a statement of medical record by 
the War Department: Provided, That such statement shall j 
not contain any reference to mental or other conditions i 
which in the judgment of the Secretary of War ,or the Secre- j 
tary of the Navy would prove injurious to the physical or j 

mental health Of the person to whom it pertains. " ! 

• 

(b) In the case of any such person who, in order to per- 1 

form such training and service, has left or leaves a position, 
other than a temporary position, in the employ of any 
employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) j 
makes application for reemployment within ninety days 
after he is relieved from such training and service or from 
hospitalization continuing after discharge for a period of 
not more than one year— ; ' j 

■ . •:;* - vv* ./ j 

(A) if such position was in the employ of the United 
States Government, its Territories or possessions, or: 
the District of Columbia, such person shall be restored 
to such position or to a position of like seniority, status,j 
and pay; ~ tsy*' v| 



i 

i 
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(B) if such position was in the employ of a private 
employer, such employer shall restore such person to 
such position or to a position of like seniority, status, 
and pay unless the employer’s circumstances have so 
changed as to make it impossible or unreasonable to 
do so; 

(C) if such position was in the employ of any State or 
political subdivision thereof, it is hereby declared to be 
the sense of the Congress that such person should be 
restored to such position or to a position of like senior¬ 
ity, status, and pay. 

(c) Any person who i3 restored to a position in accord¬ 
ance with the provisions of paragraph (A) or (B) of sub¬ 
section (b) shall be considered as having been on furlough 
or leave of absence during his period of training and serv¬ 
ice in the land or naval forces, shall be so restored without 
loss of seniority, shall be entitled to participate in insurance 
or other benefits offered by the employer pursuant to estab¬ 
lished rules and practices relating to employees on furlough 
or leave of absence in effect with the employer at the time 
such person was inducted into such forces, and shall not be 
discharged from such position without cause within one 
year after such restoration. 

• •••••• 

■ (e) In case any private employer fails or refuses to com- * 
ply with the provisions of subsection (b) or subsection (c), 
the district court of the United States for the district in 
which such private employer maintains a place of business 
shall have power, upon the filing of a motion, petition, or 
other appropriate pleading by the person entited to the 
benefits of such provisions, to specifically require such 
employer to comply with such provisions, and, as an inci¬ 
dent thereto, to compensate such person for any loss of 
wages or benefits suffered by reason of such employer’s 
unlawful action. The court shall order a speedy hearing 
in any such case and shall advance it on the calendar. Upon 
application to the United States district attorney or com¬ 
parable official for the district in which such private em¬ 
ployer maintains a place of business, by any person claim- 


9 



ing to be entitled to the benefits of such provisions, such 
United States district attorney or official, if reasonably 
satisfied that the person so applying is entitled to such bene-' 
fits, shall appear and act as attorney for such person in the 
amicable adjustment of the claim or in the filing of any 
motion, petition, or other appropriate pleading and the 
prosecution thereof to specifically require such employer 
to comply with such provisions: Provided, That no fees or 
court costs shall be taxed against the person so applying for 
such benefits. 
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IN THE 

i 

United States Court of Appeals j 

• i 

Foe the District of Columbia Circuit 


No. 10015 


R. E. CONNER, KENNETH L. KNITTER, and VIN- | 
CENT L. PETENBRINK, suing on behalf of them- j 

SELVES AND ALL OTHERS SIMILARLY SITUATED, Appellants , 


THE PENNSYLVANIA RAILROAD COMPANY, I 
BROTHERHOOD OF RAILROAD TRAINMEN, H. F. j 
SITES, A. F. WHITNEY, E. W. WILSON, CHARLES ! 
F. PUSEY, J. H. ALLERS, JOSEPH M. DECKER, | 
C. A. LEATHERS, JR., E. R. BRISCOE, J. E. BERBIG, i 
F. J. MEADOW CROFT, C. H. GITTINGS, W. F. j 
HARRISON, NATHAN BERKMAN, J. M. PARKER, j 
EARL R. DEANER, B. J. SHANKWEILER, L E. ! 
WAGNER, H. F. HANNY, W. A. SCOTT, H. W. HIGH- j 
FIELD, R. E. SATTERFIELD, SANFORD R. HALLI- 
DAY, L. C. LeCOMPTE, E. D. SAXTON, and CLIFTON j 
K. AREHART, Appellees. 


| 

Appeal From a Judgment of the United States District { 
Court for the District of Columbia 


BRIEF FOR APPELLEE, THE PENNSYLVANIA 
RAILROAD COMPANY 


COUNTER-STATEMENT OF THE CASE 

Appellants’ Amended Complaint (R. 10) sets forth twoj 

alternative causes of action, the first cause of action involv- i 

• | 
ing appellants’ status with respect to the passenger train-. 


i 

i 



2 


men’s seniority roster on the Maryland Division of appel¬ 
lee, The Pennsylvania Railroad Company, and the second 
cause of action involving appellants’ status with respect to 
the freight trainmen’s seniority roster on the Maryland 
Division. Appellants assert their second cause of action 
only in the event that the first cause of action should be 
decided in favor of the defendants. The facts with respect 
to the two causes of action are separately considered below. 
In the District Court, Chief Justice Laws held against 
appellants on both causes of action, and appellants main¬ 
tain the present appeal from this decision. 

\ ' V 

First Cause of Action. 

The first cause of action represents, in essence, a conflict 
between two groups of individuals as to their relative seni¬ 
ority as passenger trainmen. Both groups are veterans, 
claiming benefits under the reemployment provisions of 
Section 8 of the Selective Training and Service Act of 1940, 
c. 720, 54 Stat. 885, 891 (U. S. C., Title 50, Appendix, § 8). 
Appellants, representing one group, contend that their sen¬ 
iority rights as passenger trainmen were unlawfully diluted 
by reason of the fact that members of the second group 
were placed ahead of them on the passenger trainmen’s 
seniority roster. (R. 18, 19, 20, 21.) Appellants therefore 
seek a declaratory judgment, an injunction, an accounting 
and other relief against the twenty-three individual train¬ 
men in the second group as well as against the Brotherhood 
which represents both groups of trainmen, the President 
and General Chairman of that Brotherhood and the Rail¬ 
road. (R. 14, 23, 24.) 

As alleged in the Amended Complaint, there are more 
than seventy-eight veterans who are in the same situation 
as appellants (R. 12); hence there are many permutations 
and combinations of seniority relationships as between 
these persons and the individual appellee trainmen. In the 
interest of simplification and clarification the common de¬ 
nominator for all these relationships may be summarized 
as follows: 
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(1) Under the applicable collective bargaining agree¬ 
ment and the custom and practice in effect on the Mary- i 
land Division, whenever additional passenger trainmen 
were needed men on the freight trainmen’s seniority- 
roster were given the first opportunity, in order of 
their seniority, to transfer to the passenger service, ! 
and, therefore, to the passenger trainmen’s seniority 
roster. (R. 15, 42, 45, 46.) 

(2) Each of the appellee trainmen was serving as a i 
freight trainman, with standing on the freight train- j 
men’s seniority roster, when he was inducted into the i 
armed services. (R. 55-59.) 

(3) During the time when each appellee trainman \ 
was in military service, a vacancy or vacancies oc¬ 
curred in the passenger service which the said appellee j 
trainman would have been entitled to fill because of his 
freight trainman’s seniority if he had not been away j 

with the armed forces. (R. 44.) j 

| 

(4) The above-mentioned vacancy or vacancies in the 
passenger service were filled by one or more freight j 
trainmen who were junior to the said appellee train¬ 
man in freight service. (R. 19, 55-59.) Appellant train¬ 
men transferred to the passenger service while the said j 
appellee trainmen were in military service; the appel¬ 
lant trainmen thus transferring either had been junior j 
on the freight trainmen’s seniority roster to the said j 
appellee trainmen or had permitted other freight train- j 
men junior both to the appellant trainmen and to ap- ] 
pellee trainmen so to transfer ahead of them. (R. 19.) j 

(5) At some time after entering passenger service, j 
each of the appellant trainmen was inducted into the| 
armed forces. (R. 11,12.) Upon return from military 
service, each of them was reemployed in passenger | 
service with seniority dating as of the date of his j 
original transfer to passenger service, or in other: 
words with his time with the armed forces being 
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counted for seniority purposes as though he had been 
continually on the job. (R. 55-59.) 

(6) When each of the appellee trainmen returned 
from military service, he was given the opportunity to 
transfer from freight to passenger service which he 
would have had if he had not been away with the armed 
forces. Having elected so to transfer, he was placed 
on the passenger trainmen’s seniority roster immedi¬ 
ately ahead of the junior freight trainman who had 
first transferred to passenger service while he was 
away. (R. 19.) 

(7) The result of the above practice is that each of 
the appellant trainmen now finds ahead of him on the 
passenger trainmen’s seniority roster at least one ap¬ 
pellee trainman who was not ahead of him on that 
roster when the said appellant trainman left for mili¬ 
tary service. By their first cause of action, appellants 
seek for this reason to have the appellee trainmen re¬ 
moved from the passenger roster altogether or at least 
placed at the foot of the roster. (R. 23.) The table on 
page 5 of this brief illustrates the relationship 
between the three appellants and the appellee veterans 
with regard to both their seniority in freight service 
and their present standing on the passenger seniority 
roster as a result of the practice described above. 

(8) The District Court held in favor of appellee 
trainmen on the ground that, if appellant’s contention 
were approved, the appellees as returning veterans 
would be denied the benefit of a valuable right which 
arose while they were serving in the armed forces, i.e., 
the opportunity, on the basis of seniority on the freight 
roster, to elect to transfer to passenger service ahead 
of trainmen junior to them on the freight roster. 
(R. 60-61.) 


The above arrangements for protecting the seniority 
rights of appellee trainmen as veterans were provided for 
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TABLE ILLUSTRATING RELATIONSHIP BETWEEN APPELLANTS i 
AND APPELLEE VETERANS WITH REGARD TO SENIORITY ! 
IN FREIGHT SERVICE, RELATIVE STANDING ON PASSEN- j 
GER ROSTER, AND DATES OF ENTERING MILITARY j 
SERVICE. ! 

Date 

Freight Passenger Actually 

Roster Standing 1947 Furloughed Entered 

Date (1) Roster (2) Trainmen (3) M.S. (1) P.S. (2) | 
12-11-39 31 C. A. Leathers 10-19-40 7-17-45 i 

10-2-40 33 E. R. Briscoe 10-18-40 10-18-45 ! 


12-9-40 

12-9-40 

47 

61 

K. L. Knitter (4) 

R. E. Conner (4) 

6-3-42 

8-27-41 

12-26-40 

1-12-41 

2-12-41 

70 

L E. Wagner 

3-4-41 

12-8-41 

4-30-41 

95 

J. M. Parker 

7-21-41 

2-15-46 

2-12-41 

97 

E. W. Wilson 

9-15-41 

10-20-44 

7-7-41 

113 

E. R. Deaner 

10-8-41 

12-26-45 

7-28-41 

145 

J. E. Berbig 

12-27-41 

12-6-45 

2-21-41 

151 

F. J. Meadowcroft 

1-9-42 

2-2-46 

11-19-41 

155 

H. F. Hanny 

1-15-42 

1-24-46 

11-26-41 

156 

C. L. Arehart 

1-16-42 

3-21-46 

11-18-40 

184 

W. A. Scott 

3-16-42 

1-10-46 

9-24-41 

197 

C. F. Pusey, Jr. 

5-8-42 

12-20-45 

11-19-41 

217 

H. W. Highfield 

5-30-42 

2-13-46 

2-17-41 

222 

C. H. Gittings 

6-3-42 

1-28-46 

9-24-41 


B. J. Shankweiler 

6-13-42 

1-21-47 

12-31-41 

234 

W. F. Harrison 

7-21-42 

1-7-46 

3-11-42 

236 

E. D. Saxton 

8-6-42 

7-24-46 

1-19-42 

249 

R. E. Satterfield 

9-5-42 

12-27-45 

2-27-42 

278 

S. R. Halliday 

11-25-42 

3-1-46 

3-25-42 

287 

N. Berkxnan 

1-26-43 

1-2-46 

2-7-40 

291 

J. H. Allers, Jr. 

1-27-43 

9-12-46 

12-31-41 

299 

L. C. LeCompte (5) 

2-13-43 

1-17-46 

2-17-43 

302 

V. L. Petenbrink (5) 

8-19-43 

2-18-431 

—i 


(1) Taken from R. 55-59. 

(2) Taken from Chart No. 2 at p. 9 of Appellants* Brief and froml 
R. 55-59. 


(3) All of the trainmen listed in this column are appellee veterans 
with the exception of EL L. Knitter, R. E. Conner and V. L. Peten¬ 
brink, who are the named appellants. (R. 11, 12.) Although not 
shown in the Record, appellee Joseph M. Decker, No. 317 on the 
1947 passenger seniority roster, resigned from the service of 
appellee Railroad on February 14, 1947, which was before this 
suit was instituted. 

(4) Appellants Knitter and Conner seek by their first cause of action 
to be placed on the passenger seniority roster ahead of appellees 
Leathers and Briscoe, who were senior to appellants Knitter and 
Conner in freight service on the Maryland Division and who 
entered militar y service before appellants Knitter and Conner 
were transferred to passenger service. 

(5) Appellee LeCompte, the last of appellee trainmen to be furloughed 
for military service, entered the armed forces on February 13, 
1943, four days before appellant Petenbrink was employed by the 
Railroad and five days before Petenbrink was transferred to the 
passenger seniority roster. In this five-day period, Petenbrink 
and other trainmen junior to LeCompte in freight service were 
transferred to passenger service; consequently when appellee 
LeCompte returned from military service and elected to transfer 
to passenger service he was placed on the passenger roster ahead 
of such junior freight trainmen. Appellant Petenbrink is asking 
in the first cause of action in this suit that he be placed on the 
passenger seniority roster ahead not only of appellee LeCompte 
but of all other appellee veterans shown on the above table. 


i 
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and regularized by express written agreement entered into 
in February, 1942, between defendant Railroad and defen¬ 
dant Brotherhood, acting on behalf of all trainmen (includ¬ 
ing both appellants and appellees). (R. 29-30.) At vary¬ 
ing times during the years 1944, 1945, 1946 and 1947, the 
various appellee trainmen returned from military service, 
elected to transfer from freight to passenger service and 
were so transferred in accordance with the terms of this 
agreement. (R. 18-19, 55-59.) 

It is true that, as appellants contend in their brief on 
appeal, certain of the appellant trainmen now find them¬ 
selves, as a result of the operation of the above agreement, 
junior on the passenger roster to trainmen who were pre¬ 
viously below them in seniority when they were all on the 
freight roster. 1 This situation is simply the result of the 
fair and impartial application of the practice under which 
the returning freight trainman who elects to transfer to 
passenger service is placed on the passenger trainmen’s 
seniority roster immediately ahead of the trainman on that 
roster who (a) was first transferred to passenger service 
after the returning freight trainmen entered military serv¬ 
ice and (b) had been junior to the said returning freight 
trainman on the freight trainmen’s seniority roster. (R. 19, 
30.) The appellant trainmen referred to above undoubt¬ 
edly let several vacancies in the passenger service go by, 
and be filled by men junior to them on the freight roster, 
before deciding to take advantage of their seniority right 
as freight trainmen to elect to transfer to passenger serv¬ 
ice ; in such cases the men transferring first, although junior 
on the freight seniority roster, are now senior to the above- 
mentioned appellant trainmen on the passenger trainmen’s 
seniority roster. Since the men thus transferring first were 
also junior to a freight trainman returning from military 
service, the returning freight trainman, upon election to 
transfer to passenger service, was placed ahead of them on 
the passenger trainmen’s seniority roster and, therefore, 

1 As demonstrated by the table on page 5, none of the appellants 
named in the Amended Complaint is in this situation. 
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ahead of the appellant trainman or trainmen who had pre- j 
viously let themselves drop behind on the passenger roster ! 
by failing to exercise their seniority right to transfer whenj 
vacancies occurred on the passenger roster. 2 j 

Appellants, at page 12 of their brief, suggest that the 
appellee trainmen were “content in all of the intervening 
time since they first went on the freight roster to hold their! 
freight seniority and advance on the freight roster up to 
the time that they elected to transfer.” In order to avoid 
any misunderstanding on this point, it may be pointed out 
that a major portion of this intervening time was the time 
when the appellee trainmen were away serving in the armed 
forces, during which they had neither the opportunity nor 
the occasion to elect to transfer from freight to passenger 
service. (See table on page 5 of this brief.) The sig+ 
nificant fact is that each of the appellee trainmen elected sO 
to transfer promptly after his return to the Maryland Divi¬ 
sion from his war service with the armed forces. 3 j 

- j 

2 Chart No. 3 on page 10 of Appellants’ Brief illustrates such a case. 

P. J. Walsh, employed in freight service on July 25, 1941, did not 
transfer to passenger service until January 22, 1943. In the meantime 
J. E. Berbig, who entered freight service on July 28, 1941, was fur¬ 
loughed for military service on December 27, 1941 (R. 56). Shortly 
thereafter, a freight trainman junior both to Walsh and to Berbig was 
transferred to passenger service. Walsh did not elect to transfer at 
that time, and Berbig, being absent in the armed forces, missed the 
opportunity to transfer. When Berbig returned from military service 
he elected to transfer to passenger service, and he was placed on the 
passenger seniority roster ahead of this junior freight trainman, ahead 
of R. G. Taylor who is shown on the chart as having been employed 
in passenger service on December 31, 1941, and of course ahead of 
P.J. Walsh. j 

3 Contrary to the assertions in Appellants’ Brief that the appellee 
veterans were granted “double seniority” on their return from mili¬ 
tary service, the appellee veterans did not by virtue of their transfer 
to the passenger seniority roster secure any seniority rights greater 
than those accorded to other employees. The appellee veterans were 
in freight service when they entered the armed forces and accordingly, 
as a matter of practical convenience, their names were retained on the 
freight seniority roster during their absence in the armed forces and 
did not appear on the passenger seniority roster. (R. 18, 19.) Once 
the appellee veterans elected to transfer to passenger service upon 
their return from the armed forces, however, appropriate changes 
were made in both the freight and the passenger seniority rosters. The 
seniority which accumulated during their absence in military service 
was then divided into two parts; the first part, covering the period 
from the date when they were furloughed for military service until 
the date when they would have transferred to passenger service if 

i 

i 
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Appellants urge that their rights as veterans nnder the 
Selective Training and Service Act were violated when the 
appellee veterans were given priority treatment over them 
on the passenger trainmen’s seniority roster. Actually, 
appellants are in precisely the same position on this point 
as all non-veterans on the passenger trainmen’s seniority 
roster who entered passenger service while the appellee 
trainmen were away in military service and yet now find 
themselves junior to appellees on the passenger trainmen’s 
seniority roster by reason of operation of the special agree¬ 
ment referred to above. Thus, whatever claim appellants 
may have grows not out of their rights under the Selective 
Training and Service Act of 1940 but out of their rights 
under the collective bargaining agreement, which they con¬ 
tend were violated by the treatment accorded to appellee 
veterans upon the appellees’ return from military service. 

The District Court decided against the appellants on 
their first cause of action on the ground that the appellee 
trainmen were entitled under the provisions of the Selective 
Training and Service Act of 1940 to make the election to 
transfer to passenger service which they missed while in 
military service. The Court said that if appellants’ con¬ 
trary contention were approved, the appellee trainmen as 
returning veterans would be denied the benefit of a valuable 
right which arose while they were serving in the armed 
forces and that such a result was intended to be prevented, 
so far as possible, by the Selective Training and Service 
Act. (R. 61.) 

Second Cause of Action. 

Appellants’ second cause of action also involves the con¬ 
flicting claims of two groups of trainmen on the Maryland 


they had not been absent, was included in their freight seniority and 
the second part, covering the period subsequent to the date when they 
would have so transferred, was included in their passenger seniority. 
(R. 30.) The result of this practice is to give appellee veterans freight 
seniority up to the date of transfer to passenger service and passenger 
seniority from the date of such transfer, as required by Rule 3-F-l of 
the collectively bargained agreement (R. 16). 
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Division of appellee Railroad. However, these conflicting 
claims relate to employment and seniority rights with re¬ 
gard to the Maryland Division’s freight trainmen’s sen- j 
iority roster, rather than its passenger trainmen’s seniority 
roster, with which the first cause of action is concerned. 

As pointed out above, appellants are veterans who were j 
trainmen in the passenger service of the Maryland Division i 
when they left to enter the armed forces of the United j 
States and who, upon their return, were re-employed as! 
passenger trainmen and treated in every respect, including | 
their position on the passenger trainmen’s seniority roster, 
on the same basis as if they had continued in active service! 
on the Maryland Division throughout the period of their 
military service. 

The other group of trainmen, who have not been made) 
parties to this proceeding, are trainmen in the freight ser-j 
vice of the Maryland Division who entered into such servicej 
while the appellants were in the military service. (R. 22.)j 
The group includes both non-veterans and veterans, those 
of them who are veterans having entered military service! 
after plaintiffs did. 

For their second and alternative cause of action, appel¬ 
lants allege that, in the event that this Court should decide 
the first cause of action in favor of appellees and adjudge it} 
lawful for the appellee trainmen to have been transferred 
to passenger service and to have been accorded higher 
seniority status in such service than those who joined the 
passenger service during their absence, appellant trainmen 
should likewise, under the Selective Training and Service 
Act of 1940, be given the opportunity to transfer from pas¬ 
senger service to freight service with greater seniority than 
those who entered the freight service during the period 
that said appellant trainmen were serving with the armed 
forces. In support of this second cause of action appellant^ 
allege that some kind of notice should have been given tb 
them with respect to applications being received for posi¬ 
tions in freight service while they were in military service 
(R. 22.) | 

j 

i 
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On the basis of the above allegations, appellants demand 
that, if the first cause of action be decided against them, the 
appellee Railroad be compelled to tender to plaintiffs, at or 
some time after the time that such decision is rendered, an 
opportunity to transfer from the passenger service to the 
freight service with each of them to receive a seniority date 
on the freight trainmen’s seniority roster ahead of all em¬ 
ployees thereon who were accepted for freight service while 
the particular appellant trainman was in military service. 
(R. 23-24.) Appellants also demand that the appellee Rail¬ 
road be compelled to tender to appellants damages alleged 
to have been incurred by them by reason of appellee Rail¬ 
road’s failure to accord appellants the opportunity so to 
transfer, following their return to its employ from military 
service (R. 24). However, there is no allegation that any 
of appellants have ever asked for such a transfer, and their 
Amended Complaint asks for the opportunity to decide 
whether so to transfer only if they lose out in the courts 
on the first cause of action. There is likewise no allegation, 
and no proof by affidavit or otherwise, that there was any 
custom and practice for men in the passenger service to 
transfer to freight service, when vacancies occurred in the 
freight service, on the basis of their seniority in passenger 
service. 

The District Court decided against appellants on their 
second cause of action on the grounds that they had failed 
to show a custom and practice establishing a seniority right 
of transfer from passenger service to freight service and 
that in no instance would appellants have elected to trans¬ 
fer from passenger to freight service if the opportunity to 
do so had been presented during the time that they were in 
military service. The Court concluded that they therefore 
were not in the position of having been denied a valuable 
right of choice by reason of their war service. (R. 61-62.) 
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STATUTES INVOLVED j 

Pertinent provisions of the Selective Training and Ser- j 
vice Act of 1940 are set forth in the supplement to this j- 
Brief. 

SUMMARY OF ARGUMENT 

With respect to appellants’ first cause of action, it is j 
submitted that the Selective Training and Service Act of j 
1940 as applied to the seniority system in effect on the j 
Maryland Division of appellee Railroad required that the j 
appellee veterans upon their return from military service ! 
be afforded the opportunity to elect to transfer from the 
freight trainmen’s seniority roster to the passenger train- j 
men’s seniority roster as of the date when they would have I 
had the opportunity so to transfer if they had not been I 
absent in the armed forces. The court below so held. The j 
seniority system under which appellee veterans possessed ! 
this right to transfer from freight service to passenger ser- j 
vice is based on the undisputed custom and practice of ap-.! 
pellee Railroad in transferring to passenger service its i 
senior freight trainmen desiring such transfer, and on aH 
agreement between appellee Railroad and appellee Brother- j 
hood which confirmed this custom and made it specifically j 
applicable to returning veterans. The court below held that j 
the undisputed custom and practice of transferring freight j 
trainmen to passenger service solely on the basis of sen-j 
iority in freight service was sufficient in itself to establish j 
appellee trainmen’s rights under the Selective Training 
and Service Act of 1940, and therefore found it unnecessary 
to decide questions raised by appellants as to the binding 
effect of the agreement recognizing said custom and prac-j 
tice. (R. 61.) j 

With regard to appellants’ second cause of action, appel¬ 
lants have failed to show that the seniority system effective 
on the Maryland Division of appellee Railroad gave td 
appellants the right to transfer to freight service from 
passenger service on the basis of their seniority in passen¬ 
ger service; consequently appellants’ second cause of action 


i 


i 
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does not establish a right which is protected by the Selec¬ 
tive Training and Service Act of 1940. The lower court so 
held; it likewise held that on the record none of appellants 
would have transferred from passenger service to freight 
service if an opportunity to do so had been accorded to 
them during their period in military service. (R. 62.) 

ARGUMENT 

Point L The Action of Appellee Railroad in Placing 
Appellee Veterans on the Passenger Seniority 
Roster as of the Date When They Could Have 
Transferred to Passenger Service if They Had 
Not Been Serving in the Armed Forces Is in 
Accordance With the Requirements of the Selec¬ 
tive Training and Service Act of 1940. 

Appellants contend that their rights as veterans under 
the Selective Training and Service Act of 1940 have been 
violated by the action of appellee Railroad in placing appel¬ 
lee veterans ahead of them on the passenger seniority ros¬ 
ier- Basically, however, this contention is not concerned 
with the rights of the appellants as veterans but rather 
with the question as to whether or not the appellee veterans 
were entitled under the Selective Training and Service Act 
of 1940 to be transferred to the passenger seniority roster 
as of the date when they could have transferred if they had 
not been absent serving in the armed forces. 

Sections 8 (b) and 8 (c) of the Selective Training and 
Service Act of 1940 require that veterans returning from 
military service shall be restored to the position which they 
held at the time that they entered military service, or to a 
position of like seniority, status and pay, and that they 
shall be so restored * 4 without loss of seniority”. In the 
leading case of Fishgold v. SvXlivan Drydock & Repair Cor¬ 
poration, 328 U. S. 275, which is quoted at length in the ap¬ 
pellants’ brief on pages 21 to 23, the Supreme Court has 
interpreted the above provisions of the Act to mean that 
the returning veteran is not to step back “on the seniority 


escalator at the point he stepped off ... [but] at the precise ! 
point he would have occupied had he kept his position con- j 
tinuously during the war.” (328 U. S. at p. 284.) In other j 
words, he is to acquire 4 ‘not only the same seniority he had; | 
his service in the armed services is counted as service in ! 
the plant so that he does not lose ground by reason of his i 
absence.” (328 U. S. at p. 285.) The Supreme Court em- I 
phasized that Congress recognized in the Act the existence j 
of seniority systems and seniority rights and sought to pre¬ 
serve the veteran’s rights under those systems and to pro- ! 
tect him against loss under them by reason of his absence, j 
Thus, Congress intended that the restoration shall be “as 
nearly a complete substitute for the original job as was ! 
possible.” (328 U. S. at p. 286.) J 

In the present case, the appellee veterans possessed, at 
the time of their entry into the armed services, valuable! 
seniority rights by reason of their position on the freight 
trainmen’s seniority roster. These rights included thej 
right to elect to transfer from freight to passenger service 
ahead of all freight trainmen junior to them whenever a! 
vacancy occurred in the passenger service. The right so to 
transfer solely on the basis of appellee veterans’ freight 
seniority was established by a custom and practice of ap¬ 
pellee Railroad which is not disputed in this case. (R. 42, 
45,46.) 4 j 

The appellee veterans missed out on the opportunity to 
exercise this right while they were absent in military ser¬ 
vice. The record shows that, if they had not been absent ip 
military service but had elected so to transfer, they would 
be in the positions on the passenger roster which they now 
occupy. (R. 44.) To hold, as appellants here contend, that, 
because the appellees missed the opportunity to exercise 
this right during their absence in military service, thejy 
should be denied the opportunity to exercise the right upon 

4 The only other qualifications ever required by appellee Railroad 
related to age, height, weight and education, and it is not disputed 
that these qualifications were disregarded prior to and during the 
period involved in this case (R. 42-44.) j 
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their return from military service, would deny to the ap¬ 
pellee veterans the right to step back on the seniority esca¬ 
lator at the point which they would have occupied if they 
had kept their positions continuously during the war. 

When appellants returned from their military service, 
they were accorded positions on the passenger seniority 
roster which took full account of the time which they spent 
in military service. As a result, the contention of appel¬ 
lants is in substance that, because the appellee veterans 
entered military service before they did and thus lost out 
on an opportunity to transfer to passenger service, the 
appellants, having received that opportunity and taken ad¬ 
vantage of it, secured rights under the seniority system 
greater than the rights of the appellee veterans. 

Appellants’ contention on this point was flatly rejected 
by the court below. The District Court found that the ac¬ 
tion of the Railroad in placing the appellee veterans on the 
passenger trainmen’s seniority roster in the positions 
which they would have secured if they had not entered mili¬ 
tary service was compelled by the construction placed on 
the Selective Training and Service Act by the Supreme 
Court in the Fishgold case, supra. (R. 61.) The decision 
of the court below is also supported by recent decisions in 
other jurisdictions: Freeman v. Gateway Baking Company, 
68 F. Supp. 383 (W. D. Ark. 1946); Hewitt v. System Fed¬ 
eration No. 152 of By. Employees' Department of American 
Federation of Labor, 161 F. (2d) 545 (C. C. A. 7, 1947); 
Morris v. Chesapeake <& Ohio By. Co., 75 F. Supp. 429 (N. D. 
Ind. 1947); and Spearmon v. Thompson, Trustee Mo. Pac. 
By. Co., 167 F. (2d) 626 (C. C. A. 8,1948) cert. den. 17 U. S. 
Law Week 3096 (U. S. 1948). 

In Freeman v. Gateway Baking Company, supra, plaintiff 
was employed as a combination baker at the time of his 
induction into the armed forces and at the same time served 
as foreman on a shift working one night a week and'also 
served as a substitute foreman. While he was in the armed 
forces, an employe with less seniority was promoted to a 
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position of full-time foreman. The court found that, under I 
the custom and practice prevailing in the bake shop, when 
a vacancy occurred the man with the highest seniority was 
offered the foreman position. The court also found that it ! 
was highly probable that the plaintiff would have been pro¬ 
moted to the position of regular foreman if he had not en- j 
tered military service. As a result, the court ordered that j 
plaintiff be restored to a full-time position of foreman. In 
its opinion the court said: 

“ ‘Position’, as used in the statute creating plain¬ 
tiff’s rights, means the employee’s relative standing in i 
the employment framework of the business, based on j 
seniority with respect to the other personnel of the firm | 
by which he is employed. The term does not refer to a I 
particular job. It contemplates that the veteran shall J 
enjoy the fruits of seniority which ripen in his ab- j 
sence.” (68 F. Supp. at p. 385). j 

Appellants have emphasized at a number of points in j 

their brief that the Railroad’s action in placing the names i 

of the appellee veterans on the passenger seniority roster i 

was a transfer and was not a promotion. Presumably, this [ 

distinction is made in an effort to distinguish the Freeman j 

case from the present case. However, this distinction is of j 

no significance. The Selective Training and Service Act j 

does not employ either the word “promotion” or the word j 

“transfer” and any distinction based on use of those words | 

can have no bearing upon the interpretation of that Act. 5 j 
— 

5 The Selective Service Act makes no distinction between the vari¬ 
ous rights accruing to employes from their seniority. Seniority entails! 
many such rights, including the right not to be furloughed ahead of 
junior employes, the right to be called to service ahead of junior 
employes, the right to select favorable positions against the wishes of 
junior employes, and the right to displace junior employes from their 
positions. All of these rights, which result from the seniority accorded 
to employes under a collectively bargained agreement, are preserved 
by the provisions of the Selective Training and Service Act, and 
where, as in the instant case, a seniority system gives employes a 
right to move from one seniority roster to another seniority roster, it 
cannot reasonably be contended that this is a right which is different 
from any other right accorded by the seniority system and is therej- 
fore not protected by the Act. I 


i 

i 

i 

i 

i 
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In any event, Hewitt v. System Federation No. 152, supra, 
Morris v. Chesapeake <& Ohio Ry. Co., supra, and Spearmon 
v. Thompson, supra, are decisions involving transfers be¬ 
tween two distinct classes of railroad employes which show 
that any distinction between promotions and transfers is a 
distinction without a difference so far as the Selective 
Training and Service Act is concerned. 

The Hewitt case, supra, involved two separate classes of 
railroad employes with separate seniority rosters, one 
class known as “car cleaners” and one known as “carman 
helpers.” Both classes of employes were covered by the 
same collectively bargained agreement, but the agreement 
contained no provision giving to car cleaners the right to 
transfer to the class of carman helpers on the basis of their 
seniority as car cleaners. The suit was brought by a vet¬ 
eran who had seniority as a car cleaner, alleging that upon 
his return from military service he was entitled to transfer 
to the class of carman helper with seniority as of the first 
date of his absence in military service when a car cleaner 
junior to him was so transferred. The plaintiff claimed 
that there existed, based upon custom or practice, a senior¬ 
ity right to promotion to the position of carman helper. 
This practice was denied by the defendants, and the District 
Court found as a fact that the plaintiff had no right to 
transfer on the basis of seniority by virtue of any custom or 
written contract. 

The Circuit Court held that the plaintiff was not entitled 
to be transferred to the class of carman helper under the 
Selective Training and Service Act of 1940. The Court 
based its decision squarely on the absence of any custom or 
written contract supporting the seniority right claimed by 
the plaintiff. The Court said: 

“In the Act here involved, Congress recognized the 
existence of seniority systems and seniority rights 
within the frame work of the existing system and un¬ 
dertook to give the veteran protection, plus a guaran¬ 
tee against demotion. Fishgold v. Sullivan Drydock & 
Repair Corp., supra, 328 U. S. 288, 66 S. Ct. 1112. In our 
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case the car cleaners and the carman helpers, by their j 
collective bargaining agreement, had separate seniority ; 
rights among themselves, without a provision whereby 
an employee classified as a car cleaner might transfer 
and be classified as a carman helper on the basis of j 
seniority rights. In this state of the record, the trial i 
court, having found as a fact that ‘At the time of peti- j 
tioner’s [appellee’s] induction into the Armed Forces j 
there was a contract of seniority within the classifica- j 
tion of car cleaners as well as a contract of seniority ; 
within the classification of carmen helpers, but at no j 
time has there been a contract of seniority governing j 
promotion from the classification of car cleaner to the j 
classification of carman helper,’ and ‘That petitioner, j 
[appellee] at the time of his induction into the Armed j 
Forces, had no right to promotion from the classifica- ! 
tion of car cleaners to the classification of carman help- j 
ers by virtue of any custom or any written contract’ 
was in error in directing the railroad to place appellee’s I 
name on its seniority list before the names of the eight 
individual appellants and assigning to appellee the 
seniority date of April 18, 1943.” (161 F. (2d) at 

p. 547.) 

I 

j 

From this statement of the court, it is apparent that the j 
decision would have been favorable to the plaintiff veteran j 
if it had been found in that case that either under the appli- j 
cable collectively bargained agreement or by custom and 
practice there existed a right to be transferred or promoted j 
from the class of car cleaners to the class of carman helpers j 
on the basis of seniority within the car cleaner’s class. 6 

In the present case the facts are undisputed both as to 
the right of transfer provided for in the collectively bar- j 

6 The opinion in the Hewitt case quotes with approval the following 
language from the decision in Droste v. Nash-KeIvinator Corporation\ 

64 F. Supp. 716, 720 (S. D. Mich. 1946) to the effect that the Selective j 
Training and Service Act of 1940: 

J 

“gives him the full benefit of whatever added rights he might I 
have acquired if he had remained in his position instead of being j 
inducted into the service. If the seniority accumulated during the i 
time he was in the service entitled him [to] a better job classifi¬ 
cation than he had at the time he entered the service, it is the duty j 
of the employer to give him this better classification.” 
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gained agreement and as to the custom and practice of ap¬ 
pellee Railroad to transfer from freight service to passen¬ 
ger service the senior qualified applicant with seniority in 
freight service. (R. 15, 42, 45, 46.) It is therefore sub¬ 
mitted that the Hewitt case supports the proposition that 
the Selective Training and Service Act required appellee 
Railroad to transfer the appellee trainmen to passenger 
service in the manner objected to by appellants. 

This analysis of the decision in the Hewitt case was 
adopted by the United States District Court for the North¬ 
ern District of Indiana in Morris v. Chesapeake & Ohio Ry. 
Co., supra. The Morris case involved circumstances almost 
identical with those here present. A railroad employe who 
had been a telegrapher when he entered the armed forces 
claimed, upon applying for reinstatement in railroad ser¬ 
vice, that he was entitled to a position as train dispatcher 
with seniority antedating the telegrapher junior to him who 
was first transferred to a position of train dispatcher after 
plaintiff’s entry into the armed forces. In sustaining his 
claim, the court pointed out that although telegraphers and 
train dispatchers were separate classes of employes with 
separate and distinct seniority, the agreement governing 
the telegrapher class provided that when additional extra 
train dispatchers were needed the positions would be ad¬ 
vertised to the telegraphers’ class. The court also found 
that the vacancy, by custom and practice, was always of¬ 
fered first to the telegrapher who had the highest seniority 
in the telegraphers’ class, and that if such senior telegra¬ 
pher qualified for the position, he was by custom and prac¬ 
tice transferred to the position of train dispatcher and 
thereafter acquired seniority as a train dispatcher. • The 
court emphasized that these circumstances did not exist in 
the Hewitt case. The court further said: 

“Obviously, during his military service, and because 
of it, it was impossible for him to take the required 
examination and to qualify as a dispatcher. It is my 
opinion that such military service legally excused the 
petitioner from the nonperformance on his part of the 
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requirement to bid in the advertised vacancies filled by 
Middlekaup and Adkins and to qualify any sooner than 
be did qualify. In order to give effect to the underly¬ 
ing purposes of Section 8 of the statute, we must take 
the view that the first vacancy occurring after his entry 
into military service and to which his seniority status 
entitled him to qualify was kept open for him until he 
was discharged and actually in a position to take the 
required examination.” (75 F. Supp. at p. 432.) 

Although acknowledging that the agreement governing 
the dispatchers provided that seniority as a dispatcher 
should date only from the date an employe passed the re¬ 
quired examination and qualified as dispatcher, the court 
went on to say: j 

j 

“Section 8 of the Selective Training and Service Act 
requires that the returned veteran be restored to his 
former position of employment ‘without loss of sen¬ 
iority’. The collective bargaining contract to which 
the petitioner was a party, and by which Middlekaup, 
Adkins and Knipp are bound, gave the petitioned a 
seniority right which would have been lost to him by 
reason of his military service, except for the fact that 
the law protects and restores to him that right. Notj to 
give the petitioner a seniority date on the dispatchers’ 
seniority roster ahead of Middlekaup is to penalize him 
on account of an absence which was caused by his mili¬ 
tary service. We are told in the Fishgold case that ihe 
Act is designed to protect the veteran from paying such 
a penalty.” (75 F. Supp. at p. 432.) 

The conclusions stated by the court in the Morris case are 
equally applicable to the present case. It is submitted that 
they demonstrate that the appellee veterans here (who cor¬ 
respond to the plaintiff in the Morris case) were entitled 
under the Selective Training and Service Act to have their 
prior seniority rights to transfer to passenger service pro¬ 
tected while they were away in military service. This is 
particularly true since in the present case transfer to pas¬ 
senger service is a routine matter which does not require 

i 

i 

i 

i 

i 

I 

I 

i 


I 


20 


any special qualifications but only an application from the 
freight trainman. (R. 42-44.) 

In the Spearmon case, supra, three of the four plaintiffs 
originally employed as carman helpers were advanced to 
positions as carman mechanic before their induction into 
the armed forces. Under the agreement there applicable, 
helpers so advanced did not acquire seniority as mechanics 
until they had completed three years’ actual service on the 
job; at the end of that three-year period they were given 
the choice of remaining as mechanics and therefore acquir¬ 
ing for the first time seniority on the mechanics’ roster (at 
the same time losing all accumulated seniority on the car¬ 
man helpers’ roster), or of returning to the helpers’ roster 
with the three years’ probationary work as a mechanic to 
be counted as seniority on the helpers’ roster. 

While plaintiffs were in military service, junior helpers 
were advanced to the mechanics’ class, served their three 
year period and established seniority as mechanics. Upon 
plaintiffs return from more than three years’ service in the 
armed forces, they claimed that the employer should credit 
the time spent by them in military service toward the said 
three year period, and that they had the right to elect to 
be placed on the mechanics’ roster and commence accumu¬ 
lating seniority thereon as of the end of three years from 
the date of their advancement from the helper class. The 
court sustained plaintiffs’ contentions, thus permitting 
plaintiffs to exercise a valuable seniority right by making 
retroactively a choice which necessarily had been postponed 
because of their absence in the armed forces. 

In urging reversal of the decision of the District Court 
in the present case appellants have cited Hewitt v. System 
Federation No. 152 of Ry. Employees ’ Department of 
American Federation of Labor, supra; Raidins v. Memphis 
Union Station Company, 168 F. (2d) 466 (C. C. A. 6,1948); 
Spearmon v. Thompson, Trustee, Mo. Pac. Ry. Co., supra; 
Maloney v. Chicago, B. <& Q. R. Company, 72 F. Supp. 124 
(W. D. Mo. 1947); and Boston <& Maine Railroad Company 
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i 

V. David, 167 F. (2d) 722 (C. C. A. 1, 1948). These deci- j 
sions, properly analyzed, do not support appellants’ con- j 
tentions in this case, particularly when the circumstances j 
to which these decisions applied are considered in compari¬ 
son with the facts of the present case. 

In the discussion of the Hewitt case at pages 16-17 above, j 
it has been shown that the Circuit Court’s decision turned j 
on the absence of a right of promotion or transfer based on j 
seniority and arising either from the terms of a written j 
contract or from an established custom and practice. In! 
the present case the District Court found, and indeed it is i 
undisputed, that appellee veterans possessed a seniority! 
right to transfer to passenger service on the basis of an! 
established custom and practice. (R. 60.) 

The Rawlins case, supra, involved a claim on the part of i 
electrician helpers returning from the armed forces that! 
they should he restored to positions as electricians ahead 
of junior electrician helpers who were promoted during 
plaintiffs’ absence in the armed forces. Plaintiffs based 
their claims on an alleged custom of filling vacancies in elec¬ 
tricians ’ positions by the appointment of those having the 
highest seniority as electrician helpers. However, the lower* 
court found that the plaintiffs, when they entered the armect 
forces, had no fixed right on the basis of seniority to prot 
motion or transfer to the position of electrician by virtue 
of any custom or practice or by virtue of any contract writ¬ 
ten or otherwise, and that the qualifications of electrician 
helpers for electrician positions were a matter of major 
consideration by the employer in advancing helpers to elec¬ 
trician positions. On the basis of this finding, the Rawlins 
case may be clearly distinguished from the present case. 

On page 26 of appellants’ brief, there is a quotation from 
the Raulins case in which the court states that Section 8 (c) 
of the Selective Training and Service Act provides that 
the employe shall be considered as having been on furlough 
or leave of absence during his period of training, and that 
if the electrician helpers had been on furlough or leave of 
absence instead of in the armed forces they would not have 
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i 
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obtained the promotions claimed by them. The Circuit 
Court cites this as an additional reason for denying the 
electrician helpers the relief requested. 

It should be noted, however, that Section 8 (c) of the 
Selective Training and Service Act provides without quali¬ 
fication that a veteran shall be restored to service “without 
loss of seniority”, and under the language of the Fishgold 
case, supra, interpreting the Act, he is to be given all the 
benefits of the applicable seniority system which he would 
have had if he had remained continuously in the service of 
the employer instead of leaving that service for the armed 
forces. Under the cases, it is clear that, if treating a vet¬ 
eran as though he were absent on furlough or leave of 
absence adversely affects his position in the seniority sys¬ 
tem, with the result that his seniority rights will not be 
given the full protection of the Act, then so far as seniority 
is concerned, he cannot be treated as though he had been on 
leave of absence or furlough. Indeed, in the Spearmon 
ease, supra, the court expressly so held in refusing to give 
effect to a contract provision requiring three years’ actual 
service on the job before mechanics’ seniority could be 
established. Spearmon v. Thompson, 167 F. (2d) 626, at 
p. 631; cf. also Morris v. Chesapeake & Ohio Ry. Co., supra, 
as quoted on page 19 of this brief. 

In other words, for seniority purposes the veteran must 
be considered to have been continually on the job, rather 
than on furlough or leave of absence, during his period of 
military service. That this was the intention of Congress 
is clearly shown by its action when the Selective Service 
Act of 1948 was enacted (Selective Service Act of 1948, ap¬ 
proved June 24, 1948, c. 625, Section 9, Public Law 759). 
Although the Congress re-enacted without change the lan¬ 
guage of Section 8 (c) of the Selective Training and Ser¬ 
vice Act of 1940 (as sub-paragraph 1 of Section 9 (c) of 
the 1948 Act), it added at the same time a new sub-para- 
graph (sub-paragraph 2 of Section 9 (c) of the 1948 Act) 
reading as follows: 

“2. It is hereby declared to be the sense of the Congress 

that any person who is restored to a position in accord- 




ance with the provisions of paragraph (A) or (B) of 
subsection (b) should be so restored in such manner as 
to give him such status in his employment as he would 
have enjoyed if he had continued in such employment! 
continuously from, the time of his entering the ^rmed 
forces until the time of his restoration to such employ- j 
ment.” 

i 

Thus, Congress adopted and approved the interpretation 
placed upon the seniority provisions of the Selective Train- i 
ing and Service Act of 1940 by the Supreme Court in the j 
Fishgold case. 

As to the Spearmon case, supra, the action of the court j 
with regard to three of the plaintiffs has been discussed j 

above at page_of this brief. Appellants, in support of j 

their first cause of action, rely in their brief on the decision; 
relating to the fourth plaintiff in that case. This fourth! 
plaintiff had not been advanced from helper to mechanic j 
before his entrance into military service, and upon his re- j 
turn from the armed forces he claimed that he should be i 
treated as though he had been advanced to mechanic ahead | 
of junior helpers so advanced during his absence, but this i 
claim was denied by the court Under the provisions of the j 
agreement applicable in the Spearmon case, advancement 
from helper to mechanic was to be accomplished not merely j 
on the basis of seniority but 4 ‘with due regard to their order! 
of seniority, qualifications for advancement, etc., in their j 
respective classifications’ * (167 F. (2d) at p. 627, footnote! 
2). Thus this fourth plaintiff’s situation was clearly dif-! 
ferent from that of the other plaintiffs in the Spearmon 
case, who, having cleared the hurdle represented by thej 
above requirements, were already in the mechanic class at 
the time of their induction into the armed forces, and for i 
whom the establishment of seniority as mechanic was found j 
by the court to require only the passage of time, Le., j 
seniority. Appellee veterans in the present case are in the I 
same situation in this respect as the three plaintiffs whose j 
rights were recognized by the court in the Spearmon case. 


i 

i 
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In the Maloney and Dcuvid cases, supra, there was no evi¬ 
dence that the applicable seniority systems afforded the 
plaintiffs rights of promotion or transfer from one roster 
to another on the basis of seniority alone; and therefore the 
courts in denying plaintiffs’ claims properly held that the 
Selective Training and Service Act of 1940 would not give 
to them any seniority rights other than those provided by 
the seniority systems under which they worked. 

Point EL The Action of Appellee Railroad in Placing 
Appellee Veterans on the Passenger Roster as of 
the Date When They Could Have Transferred to 
Passenger Service is in Accordance With the 
Requirements of a Valid Collective Bargaining 
Agreement Between Appellee Railroad and 
Appellee Brotherhood, Acting as the Representa¬ 
tive of All Trainmen, Including Appellants. 

The agreement entered into between appellee Railroad 
and the appellee Brotherhood in February, 1942 merely con- 
firmd in writing the custom and practice of transferring 
freight trainmen employed by the Railroad on its Maryland 
Division to passenger service in accordance with their 
seniority standing in freight service (R. 29-30). This agree¬ 
ment specifically provided that this seniority right of trans¬ 
fer should be protected for freight trainmen serving in the 
armed forces. The District Court held that the plan set 
forth in this agreement and uniformly followed by appellee 
Railroad on its Maryland Division was fully in accord with 
the provisions of the Selective Training and Service Act of 
1940. Appellants in their Amended Complaint attacked 
the validity of this agreement on a number of grounds, but 
the District Court held that it was unnecessary to pass on 
its binding effect since the custom and practice of making 
transfers to passenger service was itself sufficient to estab¬ 
lish a seniority system under which the appellee veterans 
possessed a seniority right of transfer which was protected 
by the Selective Training and Service Act (R. 61). 

It is submitted that, even if there had been no such estab¬ 
lished custom and practice, the existence of this agreement 
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would itself establish a seniority system giving to appellee 
veterans a right of transfer of the type which the Selective 
Training and Service Act of 1940 was intended to protect. 
This agreement, as well as the custom and practice, are 
integral parts of the seniority system under which appel- ! 
lants themselves were restored to service. 

Appellants have contended in their Amended Complaint i 
(E. 20-21) and in their brief on appeal that the agreement j 
of February, 1942 is unenforceable as to appellants and is j 
illegal and void because it was negotiated and executed by 
appellee Brotherhood without authority, because it was not j 
published or made available to appellants, because it was j 
not duly filed with the National Mediation Board, because it 
was not put into effect on all divisions of appellee Railroad j 
where separate freight and passenger rosters are main- | 
tained, and because it was superseded by a subsequent j 
agreement entered into in 1945. These contentions are j 
entirely without merit. 

The agreement was properly executed between appellee ! 
Railroad and the appellee Brotherhood, the duly designated j 
and authorized representative of the class or craft of train- j 
men, including appellants, (R. 13) and the agreement thus 
executed is binding on all trainmen employed by the Rail- j 
road, including appellants. Elgin , J. <& E. By. Co. v. Burley, | 
et al.y 325 U. S. 711 (opinion upon reargument, 327 U. S. j 
661). There is, moreover, no obligation imposed upon 
appellee Railroad, by the Railway Labor Act or otherwise, j 
to notify members of a class of employes of the terms of a I 
collectively bargained agreement entered into with such j 
employes through their collective bargaining agent 

Although the Railway Labor Act, in Section 5, Third, j 
(e), places an obligation on appellee Railroad to file with ! 
the National Mediation Board each new or changed agree- j 
ment covering rates of pay, rules and working conditions, | 
no penalty for failure to file an agreement is provided by j 
the Act, nor is there any indication in the Act that Congress j 
contemplated the imposition of a penalty for such an omis- \ 
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sion. (Act of June 21, 1934, c. 691, Section 5, 48 Stat. 
1195, U. S. C., Title 45, § 155, Third (e).) Certainly the 
statute does not contemplate the extreme penalty of invali¬ 
dating the provisions of an agreement because of the fail¬ 
ure of one of the parties thereto to file a copy with the Medi¬ 
ation Board. In any event, the agreement has in fact been 
filed with the Board, although not within the thirty-day 
period provided in the statute (R. 31). 

Even if the agreement of February, 1942 were not put 
into effect on certain other divisions, as contended by ap¬ 
pellants, that fact would at most be an indication that the 
agreement may have been violated by appellee Railroad on 
such other divisions and would not serve to invalidate the 
agreement as applied on the Maryland Division. Appel¬ 
lants’ contention on this point is therefore immaterial here. 

The agreement of February, 1942 was not superseded by 
the agreement of January 24,1945 (R. 33) as contended by 
appellants. The Record shows (R. 55-59) that on and after 
January 24, 1945 returning veterans were handled under 
the agreement of February, 1942 in the same manner as 
prior to that date, indicating that the parties to the agree¬ 
ment of February, 1942 understood clearly that the agree¬ 
ment was still effective and that such was their intention at 
the time the 1945 agreement was executed. In fact, the 
table on page 5 of this brief shows that twenty of the 
twenty-two appellee veterans there listed returned from the 
armed forces after January 24, 1945. In any event, the 
language of the 1945 agreement, although more general in 
nature than that of the agreement of February, 1942, again 
confirmed and protected but did not purport to change in 
any way the rights of returning appellee veterans to 
transfer to passenger service. 
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POINT m. In the Absence of Any Showing' of a Custom 
and Practice to Transfer From Passenger to 
Freight Service on the Basis of Seniority in 
Passenger Service, Appellants Are Not En¬ 
titled Under the Selective Training and Ser¬ 
vice Act of 1940 to the Alternative Belief 
Requested in Their Second Cause of Action. 

The District Court rightly held that the privilege of 
transfer from passenger service to freight service, which 
is claimed by appellants in their second cause of action, is 
materially different from the right of transfer to passenger 
service exercised by the appellee trainmen and protected by 
the Selective Training and Service Act of 1940. The court 
below pointed out that there was an established custom, un¬ 
disputed in the Record, that trainmen senior in freight ser¬ 
vice would be granted the first opportunity to elect to trans¬ 
fer to passenger service when a vacancy occurred, but that 
there was no similar custom with regard to transfers from 
passenger to freight service. (R. 61-62.) The Record con¬ 
tains no allegation on the part of appellants that any such 
custom of transferring from passenger to freight service 
on the basis of seniority in passenger service ever existed 
on appellee Railroad, and in fact there is no allegation that 
any passenger trainman ever actually transferred from 
passenger service to freight service under the provisions 
of the collectively bargained agreement. Consequently the 
Record fails to show that the seniority system in effect on 
the Maryland Division of appellee Railroad gave to appel¬ 
lants any right to make such transfers. 

Under these circumstances, appellants are in the same 
position as the plaintiffs in the Hewitt case, discussed at pp. 
16-17 of this brief, since they have failed to show possession 
of a seniority right to transfer to freight service which 
could be protected by the Selective Training and Service 
Act of 1940. 

In their brief on appeal, appellants take exception to the 
statements of the court below to the effect that passenger 
service was uniformly preferred, that the trainmen em- 
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ployed during the war period either immediately entered 
the passenger service or transferred to it at the first oppor¬ 
tunity, and that appellants would not have chosen to trans¬ 
fer from passenger to freight service if they had had the 
opportunity to make such a choice during their military 
service. These exceptions fail to meet the fundamental 
ground for the decision of the court below, which is, as 
pointed out above, that appellants have not alleged any 
seniority right of transfer from passenger service to freight 
service. The conclusions of the court below to which appel¬ 
lants take exception are, moreover, fully supported by the 
Record in this case, which establishes the preference of 
appellants, appellees and other trainmen for passenger 
service. There was a steady flow of trainmen from freight 
service to passenger service prior to and during the war 
years (R. 55-59). In many instances, as pointed out by 
appellants on page 34 of their brief on appeal, such transfer 
was made by freight trainmen within a few days of employ¬ 
ment in freight service. Furthermore, so far as appellants 
themselves are concerned, it is clear that they themselves 
greatly prefer the passenger service to which they were 
transferred. Appellants have not yet demanded transfer 
to freight service as of the time when allegedly they might 
have secured such transfer if they had not been absent in 
military service. Appellants’ failure to demand such trans¬ 
fer, and their demand in the Amended Complaint merely 
for the right at some indefinite time in the future to elect 
whether or not to make such transfer (R. 22-24), is in itself 
sufficient to support the statement of the court below that 
appellants would not have taken advantage of any alleged 
right of transfer to freight service if the choice had been 
offered to them during their military service. 7 

7 Appellants also base their contention in their second cause of 
action on the allegation that appellee Railroad failed to give them 
notice of vacancies occurring in freight service while appellants were 
in the armed forces. The decision of the court below recognizes that 
such notice would have served no purpose since it is obvious from the 
facts that appellants would not have elected to transfer from passen¬ 
ger to freight service while they were absent in the armed forces. It 
may also be noted that special notices to individual trainmen relating 
to vacancies are not required by the collectively bargained agreement, 
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Appellants, in asking that appellee Railroad be required 
to tender them an opportunity to decide whether or not to 
transfer to freight service at some time after the termina¬ 
tion of this case, together with a tender of any possible loss 
in wages which they may have suffered as a result of ap- i 
pellee Railroad’s failure to grant them an earlier right of ! 
transfer to freight service, are in effect asking for an op- j 
portunity to determine whether or not they might have j 
earned more money in freight service than in passenger j 
service before making their election between the two serv- j 
ices. This demand is clearly without merit, since appellants j 
would thereby secure an advantage over all other trainmen ! 
employed by appellee Railroad in that such other trainmen ; 
were required to make such election promptly and without i 
knowledge of those circumstances of railroad employment ! 

which developed long after their return from the armed 
forces. (R. 15, 30.) j 

I 

CONCLUSION | 

i 

In view of the foregoing, we respectfully submit that the j 
judgment of the District Court as to both causes of action 
should be affirmed. j 

Respectfully submitted, 

Guy W. Knight 

R. N. ClATTENBUBG 
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Philadelphia 4, Pa, 
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James G. Johnson, Jr. 

Southern Building 
15th & H Streets 
Washington 5, D. C. 

I 

Attorneys for Appellee, 

THE PENNSYLVANIA RAILROAD COMPANY | 

_j 

since Rule l-D-3(c) (R. 15) provides only that notices of vacancies be i 
published on bulletin boards; there is no allegation that appellee Rail- j 
road failed so to publish such notices. 
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SUPPLEMENT 

Relevant Statutory Provisions. 

Section 8 of the Selective Training and Service Act of 
1940 , as amended, (54 Stat. 885, 891; 50 U. S. C. Appendix, 
§ 308) provides in part as follows: 

“ (a) Any person inducted into the land or naval forces 
under this Act for training and service, who, in the judg¬ 
ment of those in authority over him, satisfactorily com¬ 
pletes his period of training and service under section 3(b) 
[section 303(b) of this Appendix] shall be entitled to a cer¬ 
tificate to that effect upon the completion of such period of 
training and service, which shall include a record of any 
special proficiency or merit attained. In addition, each 
such person who is inducted into the land or naval forces 
under this Act for training and service shall be given a 
physical examination at the beginning of such training and 
service; and upon the completion of his period of training 
and service under section 3(b) [section 303(b) of this Ap¬ 
pendix], each such person shall be given another physical 
examination and, upon the written request of the person 
concerned, shall be given a statement of medical record by 
the War Department: Provided, That such statement shall 
not contain any reference to mental or other conditions 
which in the judgment of the Secretary of War or the Sec¬ 
retary of the Navy would prove injurious to the physical 
or mental health of the person to whom it pertains. 

(b) In the case of any such person who, in order to per¬ 
form such training and service, has left or leaves a position, 
other than a temporary position, in the employ of any 
employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) 
makes application for reemployment within ninety days 
after he is relieved from such training and service or from 
hospitalization continuing after discharge for a period of 
not more than one year— 
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(A) if such position was in the employ of the United 
States Government, its Territories or possessions, or 
the District of Columbia, such person shall be restored 
to such position or to a position of like seniority, status, 
and pay; 

(B) if such position was in the employ of a private 
employer, such employer shall restore such person to 
such position or to a position of like seniority, status, 
and pay unless the employer’s circumstances have so 
changed as to make it impossible or unreasonable to 
do so; 

(C) if such position was in the employ of any State 
or political subdivision thereof, it is hereby declared 
to be the sense of the Congress that such person should 
be restored to such position or to a position of like 
seniority, status, and pay. 

(c) Any person who is restored to a position in accord¬ 
ance with the provisions of paragraph (A) or (B) of sub¬ 
section (b) shall be considered as having been on furlough 
or leave of absence during his period of training and ser¬ 
vice in the land or naval forces, shall be so restored without 
loss of seniority, shall be entitled to participate in insur¬ 
ance or other benefits offered by the employer pursuant to 
established rules and practices relating to employees on 
furlough or leave of absence in effect with the employer at 
the time such person was inducted into such forces, and 
shall not be discharged from such position without cause 
within one year after such restoration. 

(e) In case any private employer fails or refuses to com¬ 
ply with the provisions of subsection (b) or subsection (c), 
the district court of the United States for the district in 
which such private employer maintains a place of business 
shall have power, upon the filing of a motion, petition, or 
other appropriate pleading by the person entitled to the 
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benefits of such provisions, to specifically require such em¬ 
ployer to comply with such provisions, and, as an incident 
thereto, to compensate such person for any loss of wages 
or benefits suffered by reason of such employer’s unlawful 
action. The court shall order a speedy hearing in any such 
case and shall advance it on the calendar. Upon applica¬ 
tion to the United States district attorney or comparable 
official for the district in which such private employer 
maintains a place of business, by any person claiming to be 
entitled to the benefits of such provisions, such United 
States district attorney or official, if reasonably satisfied 
that the person so applying is entitled to such benefits, shall 
appear and act as attorney for such person in the amicable 
adjustment of the claim or in the filing of any motion, peti¬ 
tion, or other appropriate pleading and the prosecution 
thereof to specifically require such employer to comply 
with such provisions: Provided, That no fees or court 
costs shall be taxed against the person so applying for such 
benefits. 


• >> 
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®ntteb States Court of UppeaM 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10015 


R. E. Conner, Kenneth L. Knitter, and 
Vincent L. Petenbrink, Suing on Behalf of Themselves 
and All Others Similarly Situated, 

Appellants , 

v. | 

The Pennsylvania Railroad Company, Brotherhood of 
Railroad Trainmen, H. F. Sites, A. F. Whitney, E. W. 
Wilson, Charles F. Pusey, J. H. Allers, Joseph M. 
Decker, C. A. Leathers, Jr., E. R. Briscoe, J. E. 
Berbig, F. J. Meadowcroft, C. H. Gittings, W. F. 
Harrison, Nathan Berkman, J. M. Parker, 

Earl R. Deaner, B. J. Shankweiler, I. E. 

Wagner, H. F. Hanny, W. A. Scott, H. W. 
Highfield, R. E. Satterfield, Sanford 
R. Haijliday, L. C. LeCompte, E. D. 

Saxton, and Clifton K. Arehart, 

Appellees, j 


Appeal From the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEES OTHER THAN THE 
PENNSYLVANIA RAILROAD COMPANY 


COUNTER-STATEMENT OF THE CASE 

i 

History of the proceedings. This is a class action | 
brought by appellants for declaratory judgment, injunction, j 
accounting and money judgment for alleged nonconform- j 


i 


i 
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ance with the reemployment provisions of sections 8(b) and 
8(c) of the Selective Training and Service Act of 1940 (54 
Stat 885, 890, as amended, 50 U. S. C. App. 308 (b), (c)). 
Appellants filed their original complaint on July 3,1947 (R. 
1), and their amended complaint on December 17, 1947 (R. 
10). On January 23, 1948, appellees other than The Penn¬ 
sylvania Railroad Company filed motions to dismiss for 
failure to state a claim upon which relief could be granted 
or, in the alternative, for summary judgment (R. 31-32). 
On January 29, 1948, appellee The Pennsylvania Railroad 
Company filed a similar motion (R. 40-41). On July 20, 
1948, Chief Judge Bolitha J. Laws rendered an opinion (R. 
60-62) holding that both motions for summary judgment 
should be granted, and on July 29, 1948 an order to that 
effect was entered (R. 62-63). This appeal is from that 
order. 

The facts. The undisputed facts, as shown by the com¬ 
plaint and the affidavits supporting and opposing the mo¬ 
tions for summary judgment, may be briefly summarized 
as follows: 

Appellants are three trainmen employed on the Mary¬ 
land Division of The Pennsylvania Railroad Company 
(Compl. TO, 3, 4, R. 11-12). They sue as representative of 
a class of more than seventy-eight others similarly situated 
(Compl. If5, R. 12). Appellees are The Pennsylvania Rail¬ 
road Company (“Railroad”) (Compl. fl6, R. 12-13); 
Brotherhood of Railroad Trainmen (“Brotherhood”) and 
its President and General Chairman (Compl. TO, 8, 9, R. 
13); and twenty-three trainmen employed by the Railroad 
on its Maryland Division (Compl. fflO, R.14). 

The Brotherhood is the collective bargaining agent of the 
trainmen employed by the Railroad, including the appel¬ 
lants and the appellee trainmen (Compl. TT7, R. 13). The 
collective bargaining agreement entered into between the 
Brotherhood and the Railroad covering seniority and pro¬ 
motion of these trainmen provides (R. 15): 
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l-D-3. (a) On a seniority district where, on the 
effective date of this Agreement, it is the practice to j 
employ trainmen for passenger, or freight or yard I 
service exclusively, when additional passenger train¬ 
men are needed the applications of freight and yard ! 
trainmen on the said seniority district shall be given 
consideration, after which the applications of switch- j 
tenders on that seniority district shall be considered. | 

(b) When additional freight and yard trainmen are j 
required on a seniority district where the practice re¬ 
ferred to in paragraph (a) is in effect, the applications j 
of passenger trainmen shall be given consideration,! 
after which the applications of switchtenders on that! 
seniority district shall be considered. 

(c) Notice shall be published on bulletin boards j 
giving the said trainmen and switchtenders reasonable | 
time within which to file their applications. 

j 

Rule 3-F-l of the agreement provides that one “who ac-j 
cepts permanent transfer to one of the other three groups j 
shall retain the seniority he earned in the group from 
which transferred and shall acquire seniority in the group j 

to which transferred from the date of transfer” (R. 16). j 

| 

It is undisputed that, in conformity with the above- 
quoted contract provisions, it has always been the custom! 
and practice of the Railroad, when additional passenger ! 
trainmen were needed on the Maryland Division, to trans-j 
fer to passenger service the trainmen in freight service! 
who possessed the greatest seniority and who made 
application for the transfer. The affidavits filed with the| 
Railroad’s motion for summary judgment unequivocally! 
demonstrate this fact (R. 42,45,46). Appellants’ affidavits! 
in opposition to the motions for summary judgment con-j 
tain nothing in contradiction. 

The question of the application of these contract pro-j 
visions and this custom to returning veterans first came! 
up in the case of appellee Wagner who was called into mili¬ 
tary service on February 12,1941, and was released during 
the same year (Ex. B to Compl., R. 25). During Wagner’s! 

I 

i 

• i 

i 

i 

i 

i 

j 

| 

j 
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absence a number of freight trainmen junior to him were 
transferred to the passenger roster under Rule l-D-3 (id.). 
Immediately upon his return, Wagner applied for similar 
transfer (id.). The question of his seniority on the pas¬ 
senger roster arose. There followed an exchange of cor¬ 
respondence between appellee H. F. Sites, General Chair¬ 
man of the Brotherhood, and the general managers of the 
Railroad, which culminated on February 5, 1942 in an 
agreement on the question (R. 25-30). The agreement pro¬ 
vided that in view of Rule l-D-3 and the prevailing custom 
concerning transfer from freight to passenger service, to¬ 
gether with the requirements of the Selective Training and 
Service Act of 1940, a freight trainman who would have had 
the opportunity to apply for transfer to passenger service 
but for his absence in military service, and who applied for 
such transfer within ten days after his return, should “be 
given standing on the passenger brakemen’s roster ahead 
of the immediate junior freight or yard man accepted for 
passenger service during his occupation in military or 
naval service” (R. 30). This policy was consistently fol¬ 
lowed thereafter. 

On January 24,1945, another agreement was entered into 
which stated that veterans “shall, upon completion of such 
service in the land or naval forces, be restored to such posi¬ 
tion with this Company (including rights to promotion) to 
which his accumulated seniority entitles him, all in accord¬ 
ance with the then existing rules of the Schedule Agree¬ 
ment, the same as if he had remained in the service” of the 
Railroad (R. 33-34). The policy of transfer of veterans 
from freight to passenger service, pursuant to seniority and 
despite military service, continued under this agreement 
(Compl. tfl4, R.18-19). 

Appellants are all trainmen who were originally em¬ 
ployed by the Railroad as freight trainmen (Compl. 1HJ2, 3, 
4, R. 11-12). Before their entry into military service, they 
had transferred to passenger service on the basis of their 
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seniority in freight service and in accordance with the con- j 
tract and custom mentioned above (icL). Upon their return 
from military service, they were restored to their posi- j 
tions in passenger service with accumulated seniority on | 
that roster (id.). 

Appellee trainmen were also originally employed in ! 
freight service (Compl. fllO, R. 14). At the time of their ! 
entry into military service, however, they were still on the j 
freight roster (CompL 1F14, R. 18). During their absence, 
vacancies arose in passenger service for which freight j 
trainmen junior to appellees applied and were accepted, j 
All of appellee trainmen, had they been present and applied, 
would have been transferred ahead of their respective jun- j 
iors on the freight roster (R. 44). Upon their return from j 
military service, appellee trainmen were given the oppor-1 
tunity to apply within ten days for transfer to the passen- j 
ger roster, and each elected to do so. Each appellee train- j 
man was thereupon given standing on the passenger roster j 
ahead of the immediate junior freight trainman who trans-j 
ferred to that roster during that appellee’s absence (Compl.j 
1T14, R. 19). | 

The net effect of this practice was to give appellants and 
appellee trainmen the same relative seniority position on! 
the passenger roster they had formerly enjoyed on the 
freight roster, except of course where men had failed to 
exercise the opportunity to apply even though present and 
able to do so. 1 * 3 An appellee trainman who was senior to an 


1 Appellants state (Appellants’ Br. 12) “that men do not appear on 

the passenger roster in accordance with the seniority standing which 
they may have had on the freight roster,” and claim that their Chart No. 

3 (Appellants’ Br. 10) illustrates that point. Properly interpreted, how¬ 
ever, the chart in no way supports this claim. The chart instead shows 
that passenger standings are consistent with freight standings when 
viewed in the light of the collective bargaining agreement and the rights 
to which the appellee trainmen are entitled under the Selective Training 
and Service Act of 1940: (1) Appellees Berbig and Arehart were em¬ 
ployed in freight in 1941 and therefore have lower roster numbers than 
appellant Petenbrink who entered freight in 1943; upon transfer of the 
three to passenger service, Petenbrink’s junior status was retained on the 
passenger roster by permitting Berbig and Arehart seniority on the pas- 
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appellant on the freight roster, but who entered military 
service earlier and therefore was unable to elect to transfer 
when or before the appellant did, was permitted upon re¬ 
turn from military service to transfer to the passenger 
roster with greater seniority than that appellant (R. 55-58). 

Appellants’ alleged causes of action. The complaint al¬ 
leges that as a result of this practice appellee trainmen 
have been accorded wrongful seniority. Appellants aver 
that appellee trainmen should receive seniority on the pas¬ 
senger roster not from the dates at which they could have 
transferred had they not been in military service, but only 
from the dates on which they were actually transferred to 
the passenger roster after their return from military serv¬ 
ice (Compl. fll4, R. 18-19). Indeed, appellants even com¬ 
plain that appellee trainmen were permitted to transfer at 
all (Compl. 1F14A. R. 19-20). 

As an alternative cause of action, urged only in the event 
they fail on their first cause, appellants assert that under 
Rule l-D-3(b) of the collective bargaining agreement they 
should be offered “an opportunity of transfer to the freight 
roster with seniority as of a date which will place them 
respectively ahead of the immediate junior or other em¬ 
ployee who was accepted for freight service’’ while appel¬ 
lants were in military service (CompL TO-7, 18(3), R. 22, 


senger roster accruing during: their military service. (2) Taylor entered 
passenger service (R. 56, No. 147) 16 days before appellee Arehart 
joined the armed forces (R. 57, No. 156); since Arehart was still with 
the Railroad, had an opportunity to but did not elect to fill the vacancy 
taken by Taylor, he follows Taylor on the passenger roster. (3) On the 
other hand Conaway (R. 57, No. 241) was accepted in passenger while 
Arehart was in the service; since Arehart might have elected to take the 
vacancy filled by Conaway but could not do so, he has standing on the 
roster above Conaway. (4) Walsh alone (R. 57, No. 290) had seniority 
standing over appellees Berbig and Arehart on the freight roster. With 
this standing the rule permitted him to apply for any of the vacancies 
filled by the four trainmen shown by appellants’ Chart No. 3 as senior 
to him on the passenger roster. He did not do so, however, but waited 
until January 21, 1943 to apply for transfer (R. 57, No. 290). Since 
Walsh was with the Railroad throughout the period from 1941-43, his 
seniority ranks from thei date he actually entered on duty in passenger 
service and below each of the trainmen who filled vacancies in the pas¬ 
senger service which Walsh failed to apply for during that period. 


I 
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23-24). This request was made for the first time in appel- j 
lants’ amended complaint, filed on December 17, 1947 (R. | 
10), more than one year after their return and restoration j 
to the passenger roster with accumulated seniority (CompL | 
2, 3, 4, R. 11-12). Even now, they do not demand transfer j 
to the freight roster but ask only that the Railroad be re- j 
quired to “tender” them the “opportunity” if they lose j 
on their first cause of action (Compl. 1118(3), R. 22-23). 

The opinion below. In his opinion granting the motions j 
for summary judgment, Chief Judge Laws concluded that, j 
in view of the established custom for transfer to passenger! 
service on the basis of freight seniority, the right to make j 
such transfer was a valuable right belonging to the train¬ 
men. In the case of appellee trainmen, that right arose 
while they were in military service and therefore were un-; 
able to exercise it. The plan adopted by the Brotherhood 
and the Railroad was calculated to give returning veterans! 
an opportunity to exercise that right effective as of the; 
date it would have been exercised but for their absence on 
military duty. Accordingly, concluded Chief Judge Laws, 
the plan simply carried out the requirements of the Selec¬ 
tive Training and Service Act of 1940, the very purpose! 
of which was to prevent the loss of rights as a result of! 
military service (R. 60-61). Appellants alternative cause 
of action was rejected because there was no similar estab¬ 
lished custom of transferring from passenger to freight] 
service, and appellants obviously would not have so elected 
had they been given the opportunity during the time they! 
were in military service. Consequently, they were not de¬ 
nied a valuable right by reason of their military service 
(B. 62). ; 

I 

I 

STATUTES INVOLVED 

i 

i 

The revelant parts of the statutes involved are set out in 
the appendix to appellants ’ brief, and will not be repeated 
here. 
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SUMMARY OF ARGUMENT 
I 

Appellants’ contention that appellee trainmen received 
more than they were entitled to under the Selective Train¬ 
ing and Service Act of 1940 is without merit. As Chief 
Judge Laws held, transfer to passenger service on the basis 
of freight seniority is a valuable right guaranteed by both 
the collective bargaining agreement and established custom 
on the Railroad, and therefore transfer as of the date that 
right arose is required by the Act 

Sections 8(b) and 8(c) of the Act provide that a person 
leaving a private position for military service shall upon 
his return be restored to the same or a like position without 
loss of seniority, and with all benefits granted under rules 
or practices applicable to furlough or leave of absence. In 
Fishgold v. Sullivan Corp^ 328 U. S. 275, the Supreme 
Court held that a veteran should be restored to his position 
with accumulated seniority, and should not “lose ground” 
or be “penalized” by reason of his absence. Here the col¬ 
lective bargaining agreement provides for transfer from 
freight to passenger service, and it is uncontroverted that 
it has always been the custom to make such transfers on 
the basis of freight seniority. Appellants admit in their 
complaint and in their brief that this right exists. It is 
uncontradicted that during and except for the absence of 
appellee trainmen on military duty they would have been 
offered the opportunity to transfer to the passenger roster 
on the basis of their freight seniority, and they would have 
been so transferred had they been present and applied. 
They could not apply because they were in military service. 
They were given the opportunity to apply immediately 
upon their return, and they elected to do so. 

If appellee trainmen had remained on the Railroad and 
applied for transfer, they would have accumulated senior¬ 
ity on the passenger roster from that date on. It is obvious 



therefore that if upon their return they had not been placed 
on the passenger roster with the same seniority they woulct 
have accumulated but for their absence, they would have 
“lost ground’’ and been “penalized” by reason of their 
military service. To have put them at the bottom of the 
passenger roster upon their return, as appellants suggest^ 
would mean that all those who had remained in railroad 
service and transferred to passenger duty on the basis of 
freight seniority would now be above appellee trainmen on 
the passenger roster. This includes appellants since they 
made the election to transfer before they went into the serv¬ 
ice but after appellee trainmen had entered on military 
duty. This is just what the Selective Training and Service 
Act of 1940 was intended to prevent. 

To have offered appellee trainmen the opportunity to 
transfer to the bottom of the passenger roster upon their 
return would in fact have been meaningless. This would 
have put them in the same position as if the opportunity to 
transfer had first arisen upon their return. Transfer un¬ 
der those circumstances would have resulted in their losing 
all freight seniority accumulated during their absence and 
their gaining no seniority on the passenger roster. This 
would have amounted to no choice at all, and the net effect 
would have been absolute denial of the right to transfer oil 
the basis of freight seniority. To secure the benefit of the 
right of transfer guaranteed by contract and custom and 
protected by the Selective Training and Service Act of 
1940, the right must be made effective as of the date it 
arose. This result is further supported by Rule 2-A-3 of 
the collective bargaining agreement, which provides that a 
trainman on furlough or leave of absence for 30 days or 
more “upon his return to duty may exercise his seniority 
on any assignment or pool.” 

Appellants’ contention that such transfer was not a 
“benefit automatically accruing” through seniority because 
the transferee must be “qualified” has no merit The only 
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qualifications ever necessary beyond seniority were age, 
height, weight, and high school or equal education. Even 
those qualifications were disregarded during the period in 
question. There was never any requirement of superior 
technical ability or skill. Moreover, it is undisputed that 
all of appellee trainmen would have been transferred had 
they been present and applied. 

Appellants’ attempt to argue that transfer is not a “pro¬ 
motion” and therefore not protected by the Selective Train¬ 
ing and Service Act of 1940 is equally without foundation. 
The Act is not confined to protection of promotions, but 
guarantees restoration of all rights arising out of seniority. 
Appellants’ suggestion that the transfer of appellee train¬ 
men was invalid, because at the time of their return there 
were no vacancies and no notices of vacancies as required 
by Buie l-D-3, is also unsound. There were of course such 
vacancies and notices at the time the respective immediate 
juniors to appellee trainmen on the freight roster accepted 
transfer. The rights of appellee trainmen must be meas¬ 
ured as of that time. 


n 

In support of their second cause of action, appellants 
contend that the collective bargaining agreement also per¬ 
mits transfer from freight to passenger service, that they 
received no notice of such vacancies while they were in the 
service, and that they should now be “offered” the “oppor¬ 
tunity” to transfer back to the passenger roster with accu¬ 
mulated seniority from the time they entered military 
service if they lose on their first cause of action . There are 
several conclusive answers to this contention. 

First, it is manifest that appellants would not have 
chosen to transfer back to the freight roster had they been 
offered that opportunity while in military service. All of 
appellants transferred from freight to passenger service a 
number of months before entering the armed forces. Buie 
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3-F-l provides that a trainman making such transfer re-j 
tains his seniority on the old roster and acquires seniority 
on the new one from the date of transfer. Thus at the; 
time appellants entered military service, they retained! 
the seniority previously earned in freight service and had 
accumulated seniority on the passenger roster for the time! 
of their employment there. Since the Selective Training! 
and Service Act of 1940 requires only that veterans lose; 
nothing because of war service, the pertinent question is! 
whether appellants were deprived of any right which they; 
would have secured had they remained in civilian employ¬ 
ment. It is obvious that appellants, having elected earlieij 
to transfer from their senior positions on the freight roster 
to the bottom of the passenger roster and having thereafter 
improved their positions on the pasenger roster, would not 
have elected immediately after entering military service tq 
return to the bottom of the freight roster, thereby giving 
up the seniority they retained on the freight roster and thb 
benefit of the seniority they had accumulated on the pas¬ 
senger roster. 

I 

Second, having once elected to transfer to the passenger 
roster, appellants have no right under the collective bar¬ 
gaining agreement to return to the freight roster. The 
system of transfer on the basis of seniority would be un¬ 
workable if employees were to be permitted to transfer 
back and forth whenever vacancies arose. Also, it is im¬ 
possible to believe that employees would want to do sb 
since the result would be to lose seniority on both roster^. 
It is clear from the provisions of the contract that it is not 
to be so construed. Rule 3-F-l provides that one who 
transfers and is later displaced and returned to the old 
group ‘‘must accept permanent recall” to the group to 
which he previously accepted transfer. This is an explicit 
recognition that once transfer is made the employee hqs 
no right to transfer back. Furthermore, there is no allega¬ 
tion or suggestion that there was ever any custom of trans- 
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ferring from passenger to freight service on the basis of 
seniority, as there was in the case of transfer from freight 
to passenger service. 

Third, even assuming that appellants once had the right 
to transfer back to freight service, it was lost long ago. 
Section 8(b) of the Selective Training and Service Act of 
1940 requires the veteran to make application for reem¬ 
ployment within ninety days after military discharge. Ap¬ 
pellants have never applied for transfer to the freight ros¬ 
ter. Several provisions of the collective bargaining agree¬ 
ment fix the times for protests concerning date of promo¬ 
tion, seniority standing, claim for compensation, and other 
injustices. Appellants have conformed to none of those 
requirements. Apparently in an attempt to avoid this fail¬ 
ure, appellants assert that they received no notice of va¬ 
cancies on the freight roster while they were in military 
service. But that is irrelevant, for they could not have ap¬ 
plied then anyway. The significant question is what hap¬ 
pened upon their return. They had full knowledge at that 
time of all the alleged rights they assert here, for those 
rights are stated in the contract. Nevertheless, they vol¬ 
untarily sought reinstatement on the passenger roster and 
remained there without question for more than one year. 
They raised the point for the first time in their amended 
complaint. Even now they do not request transfer, but 
simply ask that the Railroad be required to “tender” them 
the ‘ ‘ opportunity ’ ’ to transfer if appellee trainmen prevail 
in this action. Clearly appellants are not seeking to take 
advantage of any right of choice that was valuable during 
their war service or even upon their return, but instead seek 
to take advantage of a choice which they believe may have 
become desirable to them more than one year after their 
return. Appellants cannot voluntarily return to passenger 
service, in retrospect decide they would have been better 
off in freight service, and then sue for transfer and dam¬ 
ages. 
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ARGUMENT 

. . ■ i 
• I 

I. Transfer to passenger service was a seniority right j 
protected by the Selective Training and Service Act j 
which appellee trainmen were entitled to claim with i 
accumulated seniority upon their return from militaryj 
service 

In support of their first cause of action, appellants argue j 
that appellee trainmen received more than they were en-j 
titled to under the Selective Training and Service Act of i 
1940. 2 They contend that appellee trainmen should have,' 
been transferred to the bottom of the passenger roster j 
rather than receiving service-accumulated seniority on that! 
roster (Appellants’ Br. 29-31). They even suggest that 1 
appellee trainmen should have been denied the right toj 
transfer at all (Appellants’ Br. 31-32). They base their 
argument on the fact that separate rosters are maintained 
(Appellants’ Br. 4, 30). We think it apparent, however, as; 
Chief Judge Laws held, that transfer to the passenger ros-j 
ter on the basis of freight seniority is a valuable right guar-! 
anteed by both contract and custom, and therefore transfer 
as of the date that right arose is required by the Selective 
Training and Service Act of 1940. 

Section 8(b) (B) of the Act requires that a person leav¬ 
ing a position in private employment for military service 
shall upon return be restored “to such position or to a posi- 

/ i 

_ * \ . 

2 It should be noted at the outset that, while appellants seek to base 
their claim on the provisions of the Selective Training and Service Act 
of 1940 (Compl. fifll, 14, R. 11, 18-19), and in their brief emphasize that 
they are ex-servicemen (App. Br. 8, 6-7, 28, 31), their status as veterans 
is completely irrelevant to the first cause of action. Appellants were 
restored to the passenger roster with accumulated seniority. They do 
not complain of any noncompliance with the Act in that respect. Their 
complaint is that appellee trainmen received greater seniority on the 
passenger roster than required by the Act, and that appellants’ position 
on the passenger roster was thereby affected. Their position is no 
different from that of non-servicemen who transferred to the passenger 
roster during appellee trainmen’s absence. Consequently, the question 
here is not whether appellants lost something because of their military 
service, but whether appellee trainmen received too much. 

j 

i 

i 

i 
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tion of like seniority, status, and pay.” Section 8(c) pro¬ 
vides that a veteran so restored “shall be considered as 
having been on furlough or leave of absence during his 
period of training and service in the land or naval forces, 
shall be so restored without loss of seniority, [and] shall 
be entitled to participate in insurance or other benefits of¬ 
fered by the employer pursuant to established rules and 
practices relating to employees on furlough or leave of ab¬ 
sence in effect with the employer at the time such person 
was inducted into such forces” (emphasis supplied). 

In Fishgold v. Sullivan Cory., 328 U. S. 275, it was estab¬ 
lished that under this Act (emphasis supplied): 

He who was called to the colors was not to he penal¬ 
ized on his return by reason of his absence from his 
civilian job (p. 284). • • • 

Thus he does not step back on the seniority escalator 
at the point he stepped off. He steps back on at the 
precise point he would have occupied had he kept his 

position continuously during the war (pp. 284-285). 

• • • 

. . . these provisions guarantee the veteran, against 
loss of position or loss of seniority by reason of his ab¬ 
sence. He acquires not only the same seniority he had; 
his service in the armed services is counted as service 
in the plant so that he does not lose ground by reason 
of his absence . . . Congress protected the veteran 
against loss of ground or demotion on his return (pp. 
285-286). • • • 

Congress recognized in the Act the existence of sen¬ 
iority systems and seniority rights. It sought to pre¬ 
serve the veterans rights under those systems and to 
protect him against loss under them by reason of his 
absence. There is indeed no suggestion that Congress 
sought to sweep aside the seniority system. What it 
undertook to do was to give the veteran protection 
within the framework of the seniority system . . . 

(p. 288). 

Again, in Trailmohile Co. v. Whirls, 331 U. S. 40, 58, the 
Supreme Court said that the restored veteran “could not 
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be disadvantaged by his service to the nation. ’ ’ It was fur¬ 
ther settled in the Fishgold case that “this legislation is to 
be liberally construed for the benefit of those who left pri¬ 
vate life to serve their country in its hour of great need” 
(328 U. S. at 285). j 

In the case at bar, it is clear that transfer from freight 
to passenger service on the basis of freight seniority is a J 
valuable right guaranteed by contract and custom. The 
collective bargaining agreement provides that “when addi- j 
tional passenger trainmen are needed the applications of j 
freight and yard trainmen on the said seniority district ; 
shall be given consideration” (R. 15). The affidavits of j 
three Railroad employees whose duty it was to act on such j 
transfers state unequivocally that it has always been the 
custom and practice of the Railroad to make such transfers j 
on the basis of freight seniority (R. 42, 45, 46). These affi- j 
davits are uncontroverted by appellants. In fact, appel- ! 
lants ‘ admit in their complaint that those senior on the j 
freight roster are “ 4 given consideration’ ahead of others j 
applying for employment on the passenger roster” (R. 18). j 
And in their brief they consistently admit that both contract j 
and custom provide such a right of transfer (Appellants’; 
Br. 5, 8, 30, 33). They object only because appellee train- j 
men were given cumulated seniority on the passenger ros- j 
ter rather than being placed at the bottom of that roster. 

j 

Appellants of course concede that appellee trainmen had 
the right to return to freight service with seniority stand- j 
ing advanced as though they had never left the Railroad, i 
and consequently with seniority over appellants had thej 
latter remained in freight service (Appellants’ Br. 6). It] 
is uncontradicted that during the absence of appellee train- j 
men on military duty they would have been offered the op- j 
portunity to transfer to the passenger roster on the basis; 
of their seniority on the freight roster (R. 44). It is j 
equally uncontroverted that all of appellee trainmen would j 
have been transferred at that time had they applied: 
(id.) Had they done so, they would have obtained passen-l 


i 
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ger seniority superior to that obtainable by appellants. 
They could not apply because they were away on military 
duty. They were given the opportunity to apply imme¬ 
diately upon their return, and all chose to do so. 

Under these circumstances, it is obvious that if appellee 
trainmen had not been put on the passenger roster with 
cumulated seniority from the time they could have trans¬ 
ferred but for their absence, they would have suffered “loss 
of ground” and would have been “penalized’’ by reason of 
absence from their civilian job, contrary to the provisions 
of the Selective Training and Service Act of 1940 as inter¬ 
preted in the Fishgold case. If they had remained on the 
Railroad and had applied for transfer, as they had the 
right to do, they would have gone on the passenger roster 
as of that date. They would then have accumulated sen¬ 
iority from that time on. To put them at the bottom of the 
passenger roster upon their return would mean that all 
those who remained in railroad service and transferred to 
passenger duty on the basis of freight seniority would be 
above appellee trainmen on the passenger roster. This of 
course includes appellants since they made the election to 
transfer before they went into the service but after ap¬ 
pellee trainmen had entered on military duty. Thus the 
appellants and others would have gained seniority on the 
passenger roster over appellee trainmen simply by virtue 
of the fact that they had remained in private employment 
during the absence of appellee trainmen in military serv¬ 
ice. This is precisely what the Act was intended to pre¬ 
vent. Appellee trainmen therefore received just what they 
were entitled to under the Act. 

To have offered appellee trainmen the opportunity to 
transfer to the bottom of the passenger roster, as appel¬ 
lants suggest (Appellants’ Br. 30-31), would have been 
meaningless. The net effect would have been to permit 
appellee trainmen to receive cumulated seniority on the 
freight roster but not on the passenger roster. Transfer 
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to the bottom of the passenger roster on their return would j 
have put them where they would have been if the opportu¬ 
nity first arose on their return. If they had elected to] 
make such transfer, they would have lost the benefit of all! 
their cumulated seniority on the freight roster and would] 
have gained none on the passenger roster. It seems appar- j 
ent that under such circumstances no one would have] 
elected to transfer to the passenger roster, and the net 
effect would be absolute deprivation of the right to trans-j 
fer on the basis of freight seniority. This is squarely] 
inconsistent with the right guaranteed by contract and: 
custom. The right so guaranteed arose while appellee train-! 
men were away, not when they returned. They were first] 
able to exercise that right upon their return. Thus to secure 
the benefit of the right to transfer, that right must be! 
made effective as of the date when it arose. 

i 

This result is further confirmed by Rule 2-A-3 of the col¬ 
lective bargaining agreement, which governs furloughs 
and leaves of absence. Sec. 8(c) of the Selective Training 
and Service Act of 1940 stipulates that such rules are to 
be one of the standards used in applying the Act. Rule 
2-A-3 provides that a trainman on furlough or leave of 
absence for thirty days or more “upon his return to duty 
may exercise his seniority on any assignment or pool. ’ ’ 
Since transfer from freight to passenger service is a 
seniority right, this rule applies here. 3 

• i • 

i 

i - 

3 The full text of the Rule is as follows: 

2-A-S. (a) A trainman returning to duty after being absent 

less than thirty days by reason of sickness, temporary disability, 
suspension, or leave of absence, shall be permitted to exercise his 
seniority on an assignment or pool advertised and filled during his 
absence, provided he exercises such right before he performs any 
road or yard service. 

(b) A trainman who has been absent for any of the causes 
enumerated in paragraph (a) for a period of thirty days or more, 
upon his return to duty may exercise his seniority on any assign¬ 
ment or pool. 

This rule is not reproduced in the printed record (Joint Appendix), but 
the entire collective bargaining agreement was annexed as Exhibit A to 
the amended complaint and is included in the original transcript of 
record on file here. i 
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Appellants suggest that this result should not apply 
here because under the contract and the prevailing custom 
transfer “is not a benefit automatically accruing to one by 
reason of his length of service”, but the employee must 
also be “qualified” and “permitted” by the employer to 
transfer (Appellants’ Br. 30). But the only qualifications 
ever necessary other than seniority were age, height, 
weight, and high school or equivalent education (R. 42). 
Even those qualifications were disregarded during the pe¬ 
riod in question (R. 42, 44). Thus there were no qualifica¬ 
tions whatsoever other than seniority. There was no re¬ 
quirement of superior technical skill or ability. There 
was no provision for a trial period. Consequently, trans¬ 
fer was a “benefit automatically accruing” by reason of 
freight seniority. And finally, it is undisputed that all of 
appellee trainmen were “qualified” and would have been 
“permitted” to transfer had they been present and applied 
(R. 44). Therefore this argument of appellants is wholly 
without merit. 

Appellants also urge (Appellants’ Br. 4, 30) that pro¬ 
motions in freight and passenger service are exclusively 
controlled by the separate rosters for each service and 
that a transfer from freight to passenger service is not 
a “right of promotion.” Whether or not such a transfer 
is ipso facto a promotion is beside the point; it is indis¬ 
putably a condition precedent to promotion of any freight 
trainman in passenger service. Thus, a freight trainman 
can gain promotion to passenger conductor only by first 
transferring from freight to passenger service and then 
advancing on the passenger roster. That aside, however, 
it is entirely immaterial whether transfer is a link in the 
promotional chain. The protection of the Selective Train¬ 
ing and Service Act of 1940 is not confined to promotions 
which veterans would have received except for their mili¬ 
tary service. The Act by its terms and under the interpre¬ 
tation accorded it by the Supreme Court is also a guarantee 
to the veteran of the restoration to him of all rights arising 
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out of seniority. Even if transfer from freight to pas¬ 
senger service is not regarded as a promotion, its exercise 
is undeniably a seniority right and therefore protected by 
the Act 

Appellants finally suggest (Appellants’ Br. 31-32) that 
the transfers of appellee trainmen were invalid because at j 
the time of their return from military service there were j 
no vacancies on the passenger roster and no notices of 
such vacancies, as required by Rule l-D-3. This is but 
another indication of what we believe to be appellants’ 
mistaken view that the rights of appellee trainmen are to j 
be measured as of the time of actual return rather than 
as of the time those rights arose. Obviously there were j 
such vacancies and notices at the time the immediate j 
juniors to appellee trainmen accepted the transfers. And j 
if appellee trainmen are to be extended their rights at all, j 
it must be as of that time. 

The case of Morris v. Chesapeake & O. By. Co., 75 F. 
Supp. 429 (N. D. Ind.) squarely supports our contention j 
here. There two rosters were involved, one for teleg- j 
raphers and one for train dispatchers. The collective bar- j 
gaining agreement provided that when additional dispatch- j 
ers were needed the positions would be advertised to all j 
employees on the telegraphers’ seniority territory. It was j 
the custom to offer a vacancy on the dispatcher roster to 
the telegrapher with the highest seniority, who was re- | 
quired to pass an examination to qualify. The collective j 
bargaining agreement also provided that seniority as a dis- j 
patcher should date from the time the employee passed j 
the examination and qualified as a dispatcher. Petitioner ! 
was a telegrapher when he entered military service. Dur- j 
ing his absence, three vacancies on the dispatcher roster 
arose for which he had no opportunity to apply. They were ! 
filled by men junior to him on the telegraphers’ roster. 
Petitioner claimed that upon his return, application and j 
qualification for a position as dispatcher, he was entitled to ! 

j 

i 
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be placed on that roster with seniority ahead of those three. 
Respondent there argued, as appellants do here, that the 
contract and custom afforded no automatic means of pro¬ 
motion since applicants were required to qualify as dis¬ 
patchers, and also that the rules expressly provided that 
seniority on the dispatcher roster should run from the 
time of qualification and petitioner did not actually qualify 
until his return (p. 431). The court sustained petitioner’s 
claim, saying (p. 432): 

In order to give effect to the underlying purposes of 
Section 8 of the statute, we must take the view that 
the first vacancy occurring after his entry into mili¬ 
tary service and to which his seniority status entitled 
him to qualify was kept open for him until he was 
discharged and actually in a position to take the re¬ 
quired examination. • • • 

The collective bargaining contract to which the 
petitioner was a party, and by which Middlekaup, 
Adkins and Knipp are bound, gave the petitioner a 
seniority right which would have been lost to him by 
reason of his military service, except for the fact 
that the law protects and restores to him that right. 
Not to give the petitioner a seniority date on the dis¬ 
patchers’ seniority roster ahead of Middlekaup is to 
penalize him on account of an absence which was 
caused by his military service. We are told in the 
Fishgold case that the Act is designed to protect the 
veteran from paying such a penalty. 

Other cases confirming this view are Hewitt v. System 
Federation No. 152 , etc., 161 F. 2d 545 (C. C. A. 7) and 
Freeman v. Gateway Baking Co., 68 F. Supp. 383 (W. D. 
Ark.). In the Freeman case, the court ruled that a veteran 
who held the position of substitute foreman when inducted 
was entitled upon his return to promotion to regular fore¬ 
man to replace an employee junior to him who had been 
so promoted during the veteran’s absence. In so deciding, 
the Court relied on the fact that the collective bargaining 
agreement provided for recognition of seniority in making 
promotions, and the further fact that the custom had been 
to promote on the basis of greatest seniority. 



In the Hewitt case, the court held that a veteran was 
not entitled to transfer from the car cleaner roster to 
the carman helper roster with seniority from the time his 
immediate junior as car cleaner transferred during his 
absence. In reaching that conclusion, however, the court 
carefully pointed out that the collective bargaining agree¬ 
ment was “without a provision whereby an employee 
classified as a car cleaner might transfer and be classified 
as a carman helper on the basis of seniority rights”, and 
further that the district court had found that there was 
“ ‘no right to promotion from the classification of car 
cleaners to the classification of carman helpers by virtue 
of any custom or any written contract’ ” (161 F. 2d at 
p. 547). It is implicit in the opinion that had there been 
such a contract or custom—as in the present case—the 
court would have held for the veteran. 

Appellants rely on Raulins v. Memphis Union Station 
Co,, 168 F. 2d. 466 (C. C. A. 6), Spearmon v. Thompson, 
167 F. 2d 626 (C. C. A. 8), cert, denied, 69 Sup. Ct. 44, 
Boston & M. R. R. v. David, 167 F. 2d 722 (C. C. A. 1), 
and Maloney v. Chicago,. B. & Q. R. Co., 72 F. Supp. 124 
(W. D. Mo.). But those cases are clearly distinguishable. 
In the Raulins case, the court placed its denial of the 
veterans’ right to transfer from electrician-helper to elec- 
trian with accumulated seniority on three grounds. First, 
the position of electrician required a higher degree of 
technical ability, and the collective bargaining agreement 
provided for preference on the basis of seniority “unless 
the Management and the Committee agree that the bidders 
are not qualified” and “if sufficient ability is shown by 
fair trial.” Consequently, there was no automatic right 
to transfer; moreover, there was no proof that the vet¬ 
erans would have been qualified. Second, the collective 
bargaining agreement contained no provision which would 
have given the veterans the right to such promotion if the 
vacancies had occurred while they were on furlough or 
leave of absence, instead of in military service. Third, 
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there was no custom supporting the veterans’ claims. In 
the case at bar, the circumstances are precisely the reverse 
in all three respects. 

In the Spearmon case, there likewise was no contract or 
custom extending to veteran Delozier the right to transfer 
from carman helper to carman mechanic. There the pre¬ 
war collective bargaining agreement had prohibited such 
transfer. To enable the railroad to obtain enough me¬ 
chanics, the agreement was changed to provide that ad¬ 
vancement from helper to mechanic “may” be made, but 
only where all mechanics on the roster w’ere working and 
no additional qualified mechanics were available. The con¬ 
tract further provided that transfer of helpers would be 
made “with due regard to their order of seniority, quali¬ 
fications for advancement, etc., in their respective classifi¬ 
cations, all selections being made jointly by the Shop 
Superintendent or Master Mechanic and Employes’ Local 
Committee.” It is clear therefore that the collective bar¬ 
gaining agreement gave the employees no right to transfer. 
It merely extended to the railroad permission to make the 
transfer, and then only when no additional qualified me¬ 
chanics were available. Moreover, seniority was not the 
only test. Qualification for advancement was equally con¬ 
trolling, and “selections” were to be made jointly by em¬ 
ployer and employee representatives. In addition, there 
was no proof of custom to transfer as a matter of right 
on the basis of seniority. True it was stipulated that 
Delozier would have ben transferred had he not gone into 
military service. But that has no bearing on the question 
of whether by virtue of contract or custom he had a right 
to transfer. In the case at bar, both contract and custom 
provide that right. 

The David case did not involve the question of the 
right to transfer with cumulated seniority, or any other 
question pertinent here. There the veteran’s permanent 
status was sheet metal worker helper, and he had been 
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advanced to sheet metal worker temporary before indue- I 
tion. It was conceded that he was not qualified for the lat- j 
ter position (as required by section 8(b)(2) of the Selec- \ 
tive Training and Service Act of 1940), and that he had j 
been advanced temporarily under a modification of the j 
basic collective bargaining agreement only as a means 
of giving him an increase in pay. It was also conceded 
that the employer treated him just as he would have been 
treated had he not gone into military service. The veteran j 
did not contend that he had a right to be reinstated as a 
full fledged sheet metal worker. His contention was that j 
he was entitled to be put to work at a wage, and the court 
merely held that if no work was available the employer was j 
not required to give the veteran employment at a wage. 

i 

The Maloney case is equally inapplicable. There the j 
court merely held that the seniority and experience of a j 
veteran as electrician-helper did not, without more, entitle j 
him to the position of electrician upon his return. There ! 
was no mention of any contract or custom regarding trans- j 
fer. 

I 

II Appellants are not entitled to choose now, in the event I 
they fail on their first cause of action, whether they j 
would prefer to remain on the passenger roster or to 
return to the freight roster with accumulated seniority i 
from the time they entered military service 

i 

In their second cause of action, appellants ask that, in the j 
event they are unsuccessful on their first cause of action,! 
the Railroad be required to “tender” to them the “oppor-j 
tunity” to transfer back to freight service with accumulated! 
seniority from the time they entered the armed forces, 
together with a tender of damages for any losses suffered! 
by reason of failure to extend them that opportunity uponj 
their return (Compl. TO.7A, 18 (3), R. 22, 23). In support 
of that request, they contend that the collective bargaining 
agreement permits transfer from freight to passenger 
service and requires publication of notice of vacancies, 

I 

I 

i 


i 

i 

l 
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that no such notice was given them 4 ‘during the time ap¬ 
pellants were in military service”, and that consequently 
they should now be permitted to elect to make such transfer 
if they lose on their first cause of action (Appellants’ Br. 
33-36). There are a number of conclusive answers to this 
contention. , 

First , as Chief Judge Laws held (R. 61-62), it is plain 
that appellants would not have chosen to return to the 
freight roster during the time of their war service, and 
therefore no valuable right was denied them because of 
their absence on military duty. Rule l-D-3 (b) of the col¬ 
lective bargaining agreement does provide that when va¬ 
cancies arise in freight service 4 ‘the applications of pas¬ 
senger trainmen shall be given consideration” (R. 15). 
Rule 3-F-l of the agreement also provides, however (R. 
16, emphasis supplied): 

3-F-l. In seniority districts where seniority is not 
interchangeable between switchtenders, yard brake- 
men, freight brakemen, passenger brakemen, baggage¬ 
men, or ticket collectors, an employe in one of the fore¬ 
going groups who accepts permanent transfer to one 
of the other three groups shall retain the seniority he 
earned in the group from which transferred and shall 
acquire seniority in the group to which transferred 
from the date of transfer. 

In the event that such employe is displaced from a 
group or groups to which he accepted transfer, he must 
exhaust in the reverse order of transfer the seniority 
he retained in the group or groups from which previ¬ 
ously transferred or forfeit all seniority under this 
Agreement. Such employe, if he retains his seniority, 
must accept permanent recall to a group or groups to 
which he previously accepted transfer on the basis of 
the order in which he originally accepted transfer or 
forfeit all seniority under this Agreement. 

All of appellants were originally employed by the Rail¬ 
road as freight trainmen (Compl. TO, 3, 4, R. 11-12). All 
transferred to the passenger roster before they entered the 
military service (id.). They remained in passenger serv- 
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I 

ice for from seven to eighteen months before beginning 
their military duty (id). They all returned to the Railroad 
and were reinstated on the passenger roster with accumu¬ 
lated seniority sometime during 1946 (id.). They did I 
not request transfer to freight service upon their return ! 
from military duty or at any time since. The suggestion 
that they should have such an opportunity was first made j 
in their amended complaint filed December 17, 1947, more j 
than one year after their reinstatement on the passenger | 
roster. Even in the amended complaint, they do not re¬ 
quest transfer. They ask only the ‘ 1 opportunity ’ 9 to elect j 
to do so if it is held that appellee trainmen are entitled to 
be placed above them on the passenger roster. 

i 

The Selective Training and Service Act of 1940 requires ! 
only that veterans shall lose nothing by virtue of their mili¬ 
tary service. The question therefore is whether appellants I 
have been deprived of any right which they would have j 
secured had they remained in civilian employment. Under 
the provisions of Rule 3-F-l, when appellants transferred j 
to the passenger roster they retained the seniority they j 
had already earned on the freight roster before transferr- j 
ing. During the period they remained on the passenger 
roster before entering military service, they accumulated 
seniority on the passenger roster. They now ask the op¬ 
portunity, if they so elect, to return to the freight roster j 
with seniority from the time they left the Railroad. The 
pertinent question thus becomes whether there is any rea- j 
son to believe that they would have elected to return to the j 
bottom of the freight roster at the time they entered mili- ! 
tary service. The answer is obvious. It is impossible to 
believe that appellants, having elected earlier to transfer j 
from their senior positions on the freight roster to the bot- | 
tom of the passenger roster and having thereafter im¬ 
proved their positions on the passenger roster, would have j 
elected to return to the bottom of the freight roster, thereby 
giving up the seniority they retained on the freight roster 

i 

I 

j 

i 

! 

i 

i 

i 

j 
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and the benefit of the seniority they had accumulated on the 
passenger roster. 

Second , it is clear from the contract that once an election 

i 

to transfer from one service to another has been made, the 
employee has no right to transfer back at his will. It would 
be most impracticable to construe the contract to permit 
employees to transfer back and forth whenever vacancies 
arose. Similarly, it is impossible to believe that anyone 
would want to transfer back and forth when the result 
necessarily is to lose seniority on both rosters. The provi¬ 
sions of the contract demonstrate that it is not to be so 
construed. Buie 3-F-l speaks in terms of a “permanent 
transfer ’ 9 from one service to another. It further provides 
that one who transfers shall “retain” his seniority in the 
old group and acquire seniority in the new group “from 
the date of transfer.” The idea of “retaining” seniority 
in the old group is wholly inconsistent with the idea of re¬ 
turning to the old group with seniority “from the date of 
transfer.” Also, the agreement provides that one who 
transfers and then is displaced and returned to the old 
group, “if he retains his seniority, must accept permanent 
recaU to a group or groups to whichdie-previeusly. accepted 
transfer on the basis of the order in which he originally 
accepted transfer or forfeit all seniority under this Agree¬ 
ment” (emphasis supplied). Thus it is explicit in the 
agreement that once transfer has been made the employee 
loses his freedom of action. Consequently, since appel¬ 
lants elected to transfer to the passenger roster before en¬ 
tering military service, they have no right to return to the 
freight roster whenever they choose. Furthermore, as 
Chief Judge Laws stated, there is no allegation in the com¬ 
plaint and no suggestion in any of the affidavits that there 
was ever any custom of transferring to freight service on 
the basis of passenger seniority, as there was in the case of 
transfer from freight to passenger service. 

'Third, even if it be assumed that appellants had the right 
to make such election upon their return from military 
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service, they have lost that right and cannot assert it now. 
Section 8(b) of the Selective Training and Service Act of 
1940 requires the veteran to make application for employ¬ 
ment within ninety days after discharge from military serv¬ 
ice. Appellants do not allege that they applied for trans- j 
fer to the freight roster within the ninety-day period, or at j 
any other time. The fact is that they have never requested j 
such transfer. Since they have not asserted their alleged j 
rights within the statutory period, they are not entitled to 
invoke the benefits of the Act. Cf. Cox v. Boston Consoli¬ 
dated Gas Co., 161 F. 2d 680, 681 (C. C. A. 1); Parlinum v. ; 
Delaware, L . & W. R. R. Co., 163 F. 2d 726,731 (C. C. A. 3). j 

Moreover, appellants have not conformed with any of the 
requirements of the collective bargaining agreement con- j 
ceming such matters. Rule 3-B-l requires a trainman to ! 
file within a fixed time a written protest concerning date of j 
promotion and seniority standing as they appear on the j 
rosters (R. 15-16). 4 Rule 4-P-l provides that a claim for 
compensation alleged to be due a trainman must be made in ! 
writing not less than thirty days after the occurrence on 
which the claim is based. And Rule 7-A-2 requires a train- j 
man to complain to his Superintendent of any injustices j 


4 The full text of the Rule is as follows (R. 15-16): 

3-B-l. A trainman shall have sixty days from the date on which 
his name first appears on the roster to file a protest with the Super- I 
intendent, in writing, against the date of his entering train service, j 
date of promotion, or his seniority standing as they are shown j 
thereon. In the event that such employe is off duty because of I 
sickness, disability, leave of absence, or other cause, at the time the i 
roster is posted on which his name first appears, the above time j 
limit of sixty days for filing his protest shall commence on the date j 
he reports for duty following such posting. A note shall be placed j 
on each roster stating the time limit for fifing protest thereto. 

The date of entering train service, date of promotion, and senior- I 
ity standing of employes not protested, in writing, within the above ! 
specified time limit shall be deemed to be correct and shall not be j 
subject to further protest, unless such dates or seniority standing is j 
changed from that first shown, in which event trainmen shall be j 
permitted to file protest within sixty days from the date of such j 
change. 

Necessaiy corrections in the roster shall be made the first time j 
the roster is revised, but the correct seniority standing shall govern 
in the meantime. 

| 

i 
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within fifteen days. 6 Appellants have done none of these 
tilings. • ' - • 

Presumably in an effort to avoid this defect, appellants 
assert that no notice under Rule l-D-3(c) “was ever given 
appellants of the filling of freight-trainman positions dur¬ 
ing the time appellants were in military service” (Appel¬ 
lants’ Br. 33; Compl. fil7A, R. 22). They do not, however, 
allege failure to publish notice on the bulletin boards, which 
is the only requirement of the Rule, but only that notice did 
not reach them in the service. In any event, this considera¬ 
tion is entirely irrelevant, for appellants could have done 
nothing about it then anyway. The important point is 
what happened when they returned from military service. 
Appellants are careful not to allege in their complaint or 
state in their brief that they had no notice of their alleged 
rights at that time. For of course the collective bargain¬ 
ing agreement fully states their rights with respect to 
transfer, and appellants are charged with knowledge of 


5 The full text of Rule 4-P-l (a) and (b) is as follows: 

4-P-l. (a) A claim for compensation alleged to be due may be 

made only by a trainman or, on his behalf, by a duly accredited 
representative and must be presented, in writing, to the trainman’s 
immediate supervisor not later than thirty days from the date of 
the occurrence on which the claim is based, except: 

(1) Time off duty on account of sickness, leave of absence, 
suspension or reduction in force, shall extend the time limit 
specified in paragraph (a) by the period of such time off duty. 

(2) When a claim for compensation alleged to be due is 
based on an occurrence during a period the trainman was out 
of active service due to sickness, leave of absence, suspension or 
reduction in force, it must be made, in writing, within thirty 
days from the date the trainman resumes duty. 

(b) If claims are not made within the time limit specified in the 
foregoing paragraph (a), including Exceptions (1) and (2), they 
shall not be entertained nor allowed. 

The full text of Rule 7-A-2 is as follows: 

7-A-2. When it is considered that an injustice has been done with 
respect to any matter other than discipline, the trainman affected or 
a duly accredited representative, on his behalf, may within fifteen 
days present his case, in writing, to the Superintendent. In the case 
of claims for compensation alleged to be due, the time limits speci¬ 
fied in Rule 4-P-l shall be observed. 

These two Rules are not reproduced in the Joint Appendix. The 
entire collective bargaining agreemnt was annexed as Exhibit A to the 
amended complaint, however, and is included in the original transcript of 
record on file here. 
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the contract provisions. Therefore the true situation is 
that appellants had full knowledge of all the alleged rights 
which they assert here, but they voluntarily sought re¬ 
instatement on the passenger roster and remained there 
without question for more than one year after their return. 6 

In fact, appellants do not even now request such trans¬ 
fer. They simply ask that the opportunity be offered to 
them if it is concluded that appellee trainmen are entitled 
to remain on the passenger roster with accumulated senior- j 
ity (Compl. HH17A, 18(3), R. 22, 23; Appellants’ Br. 33). ! 

It is doubtful that the courts have power to grant such 
elective relief. In any event, it is apparent that even at 
this late date appellants do not want to commit themselves, j 
What they seek is the right to make an election, after j 
they know on which roster appellee trainmen are to be | 
placed. Apparently appellants are also attempting by 
means of this retroactive type of approach to recover | 
large sums of money under Rule 4-R-l (R. 17) on the j 
theory that they have been “run around” for over one 
year by all those freight trainmen who have been used for 
freight service where appellants would have been used j 
had they been on the freight roster with service-accumu- I 
lated seniority (Compl. 1118(c), R. 24). This would be j 
the most flagrant kind of unjust enrichment. Whatever ! 
appellants’ purpose, it is obvious, as Chief Judge Laws 
pointed out, that appellants are not seeking to take advan- i 
tage of any right of choice that was valuable during their 


6 It is most doubtful under the circumstances whether the Selective ! 
Training and Service Act of 1940 provides any protection whatever to j 
appellants’ alleged seniority rights at the present time. Section 8 (c) of 
the Act provides a one-year limitation on the protections afforded. In ! 
TraxLmobile Co. v. Whirls , 331 U. S. 40, it was held that this limitation j 
applied to the seniority protection as well as the guarantee against i 
discharge, and that after one year the Act did not guarantee a veteran’s 
seniority rights, at least so long as he was treated the same as non- ' 
veterans with similar seniority. The Court expressly left open the ! 
question whether the statutory protection extends beyond the one-year j 
period to secure a veteran against treatment discriminating in favor of 
non-veterans. There is of course no allegation here that appellants j 
have been treated any differently from non-veterans. 
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war service or even upon their return, but instead to take 
advantage of a choice which they believe may have become 
desirable to them more than a year after their return. 
Manifestly, appellants cannot apply for reinstatement on 
the passenger roster, look back over a year later and decide 
that they would have done better on the freight roster, and 
then sue for transfer and damages for alleged increased 
earnings they might have made on the freight roster. Cf. 
Noble v. International Nickel Co., 77 F. Supp. 352, 354 
(S. D. W. Va.). The Selective Training and Service Act 
of 1940 does not guarantee the right of hindsight. 

Finally, while it was not a ground of decision below, 
there is a lack of indispensable parties here. Appellants 
seek advanced seniority on the freight roster. They do 
not, however, name as parties those freight trainmen whose 
seniority would be affected, and who are therefore clearly 
indispensable to this alleged cause of action. Elgin, J. & E. 
R. Co. v. Burley, 325 U. S. 711, 733-738; Brown v. Christ¬ 
man, 75 App. D. C. 203,126 F. 2d 625; Green v. Brophy, 71 
App. D. C. 299, 110 F. 2d 539; Bucher v. Butler, 70 App. 
D. C. 103, 104 F. 2d 236. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Carl McFarland 
Kenneth L. Kimble 
Grant W. Kelleher 

1302 18th Street, N. W. 

Washington, D. C. 

Counsel for Appellees Other Than 

The Pennsylvania Railroad Company 
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ANSWER OF APPELLEE, THE PENNSYLVANIA 
RAILROAD COMPANY, TO APPELLANTS’ PETI¬ 
TION FOR REHEARING. 


Appellants address their petition for rehearing to two 
parts of the decision of this Court announced on August 1, 
1949. Point I of their petition, to which they devote the 
greatest attention, attacks that portion of the Court’s deci¬ 
sion which holds that, insofar as their second cause of ac¬ 
tion is concerned, appellants have not shown a cause of 
action for damages because there is nothing to indicate that 
any of the appellants have ever demanded or requested 
transfer from passenger service to freight service (which 
would, in turn, result in transfer from the passenger train¬ 
men’s seniority roster to the freight trainmen’s seniority 
roster). Point II of the petition for rehearing attacks the 
Court’s entire decision denying appellants’ first cause of 
action, which involves the positions of the appellants on 
the passenger trainmen’s seniority roster. 
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On both of these points the decision is fully supported 
by the facts before this Court at the time of the original 
hearing as well as by the applicable principles of law; the 
petition for rehearing presents no question of law of any 
substance which was not then open for consideration. Ap¬ 
pellants’ petition for rehearing should therefore be denied. 

L Appellants’ Bequest for Damages and an Accounting in 
Connection 'With Their Second Cause of Action Was 
Properly Denied. 

r Appellants apparently contend that the question of their 
right to damages in connection with their second cause of 
action was never raised in this Court or in the court below. 
However, in all of their briefs appellees have consistently 
emphasized that none of the appellants had up to the time 
of the hearing in this Court demanded transfer from pas¬ 
senger to freight service and that the prayer in the second 
cause of action for an order requiring a tender of an oppor¬ 
tunity so to transfer plus a tender of any possible damages 
was to be effective only in the event that the Court should 
refuse to grant the prayers requested in connection with 
their first cause of action. (See for example pp. 10, 28, 29 
of the Brief for Appellee Railroad.) It was strongly urged 
in the briefs and at the argument that under these circum¬ 
stances appellants were not entitled to the relief sought in 
their prayer and that thus to permit them at some indefi¬ 
nite future time to have the opportunity to transfer to 
freight service and to receive also damages for the prior 
period would give them an advantage which no other train¬ 
men (including appellee trainmen) have ever enjoyed. 

Appellants also contend that this Court was in error in 
finding that appellants have never in fact demanded 
transfer to the freight service or been refused such trans¬ 
fer and in holding that the absence of such a demand pre¬ 
cludes any recovery of damages for any period prior to 
the time when demand shall be made, if one should ever be 
made. None of the appellants’ arguments in support of 
these contentions has any merit whatsoever. They are: 
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(1) That a demand for transfer to the freight ser¬ 

vice was in fact made when the amended complaint was 
filed, which added for the first time the allegations and j 
prayer relating to the second canse of action. j 

But, as already shown, the second canse of action j 
is alleged only in the event that relief is denied on the j 
first canse of action. (R. 22) Even then, the prayer i 
is that appellee Railroad be required to “tender” an j 
opportunity to transfer to the freight roster with ante- j 
dated seniority “together with a tender of damages ! 
incurred by plaintiffs by reason of defendant Rail- j 
road’s having failed to accord plaintiffs the oppor- j 
tunity so to transfer following their return to defen- j 
dant’s employ from military service.” (R. 23-24) It ! 
is ridiculous for appellants to suggest that this lan- | 
guage constitutes a demand or “application” for j 
transfer such as is clearly required by the terms of j 
Rule l-D-3(b), upon which appellants must necessarily j 
rely to support their second cause of action. (R. 15, j 
22) 'Without an unequivocal application for present j 
transfer, as required by the collectively bargained 
agreement, there was nothing which appellee Railroad ! 
could properly tender by way of performance; hence 
appellants’ attempted analogy to the plea of tender in j 
actions of debt or assumpsit is without significance, j 

(2) That no demand for transfer to freight service j 
was required since it would certainly be refused. 

As pointed out above, an application for present, 
transfer is specifically required by the collectively bar- j 
gained agreement This procedure has at all times | 
been known to appellants, both before and after filing 
the amended complaint, yet not one of the appellants 
has ever to the present date complied with it Since 
there would necessarily be involved the seniority, 
rights of the trainmen already in the freight service 
(who are not parties to this action and who might well 
have ground for complaint in the event that the Railj 

j 

i ■ 

i 

i 

i 
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road and the appellants ignored the procedure pro¬ 
vided for in the agreement), it is imperative that this 
procedure be duly complied with. 

Actually, the real reasons why no application for 
transfer has been made are that few, if any, of the 
appellants are interested in transferring to freight 
service and that such application would have consti¬ 
tuted an abandonment by the applicants of the claim 
contained in the first cause of action. 

(3) That Paragraph 16 in both the original com¬ 
plaint (R. 9) and the amended complaint (R. 21) al¬ 
leges a demand for transfer to the freight service. 

Appellants’ argument on this point is altogether 
specious. It will be recalled that the original com¬ 
plaint related only to the first cause of action, L e., 
appellants’ relative standing on the passenger train¬ 
men’s seniority roster. Paragraph 16, which alleges 
that appellants had “persistently demanded that their 
seniority rights be restored,” was retained in identical 
form in the amended complaint. Following this para¬ 
graph the amended complaint alleges the second cause 
of action in the subsequent paragraph 17A, which is 
expressly made “alternatively” to the preceding alle¬ 
gations. (R. 21-22) The persistent demands alleged 
in Paragraph 16, therefore, relate only to the first 
cause of action; this fact is also apparent from the 
very language of Paragraph 16 as well as from the affi¬ 
davits furnished by appellants which spell out the na¬ 
ture of these demands. (R. 21, 50, 51, 53) 

(4) That equity or simple fairness, appealing to the 
conscience of the chancellor, would favor the appel¬ 
lants’ claims for damages. 

Appellants state that they have been seriously 
wronged by appellees and charge the Railroad and the 
Brotherhood with deliberate concealment, duplicity 
and bad faith in their relations with appellants. (Re¬ 
hearing Petition, p. 7) These charges are completely 
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frivolous and serve only to impugn the good faith of 
the appellants in their present petition for rehearing. 

In support of their contentions on this point appel¬ 
lants seem to rely almost entirely on their allegations 
that the Agreement of January, 1942, was somehow 
“concealed” from appellants. Aside from the fact 
that affidavits presented by the appellee Brotherhood ! 
and the appellee trainmen show clearly that there was j 
no concealment (R. 33, 39-40), this Court and the court j 
below have both held that the Agreement of January, i 
1942 is only declaratory of the rights conferred on the 
appellee trainmen by the Selective Training and Ser- ; 
vice Act in connection with their transfers from j 
freight to passenger service (R. 61; Slip Opinion, p. ! 
6); hence there was nothing that could be “concealed” 
from appellants. This agreement, moreover, has no 
bearing of any kind on appellants ’ second cause of ac- j 
tion; all of the rights which appellants have or have j 
had with respect to transfers from passenger to 
freight service grow out of Rule l-D-3(b), which is j 
not contained in the January, 1942 agreement but in 
the basic agreement attached to the complaint as At- j 
tachment A. Appellants have never contended, and 
of course could not contend, that they did not know of j 
this rule, and it is therefore utter nonsense for them j 
to claim that “their right of transfer to the freight ! 
roster was concealed from them.” The appellees have, 
it is true, questioned in this proceeding whether under 
the circumstances of the case the appellants were en- j 
titled to transfer back to freight service with accumu¬ 
lated seniority, but appellees’ good faith in raising 
this question is clearly evidenced by the fact that the i 
court below held in their favor on this point (R. 61-62) 
and that this Court has found to be unfounded appel¬ 
lants’ claim of a right to damages for the Railroad’s 
failure so to transfer them. (Slip Opinion, pp. 7-8) 

Indeed, it is submitted that the equities with respect j 
to appellants’ damage claims strongly favor the posi- j 
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tion of the appellee Railroad rather than appellants. 
It has been pointed out that the Selective Training and 
Service Act was intended for the benefit of the veteran 
and not to penalize the employer. John 8. Doane Co. 
v. Martin, 164 F. (2d) 537, 541 (CCA 1st, 1947); Bos¬ 
ton & Maine R.R. v. Bentubo, 160 F. (2d) 326,328 (OCA 
1st, 1947). In recognition of this principle, this Court 
has predicated its decision giving appellants a present 
opportunity to transfer to freight service, but without 
the damages requested by appellants, on the ground 
that there was no showing that appellants* failure 
heretofore to apply for such transfer resulted in any 
injury to the railroad. (Slip Opinion, p. 7) In their 
present efforts, however, appellants are in reality 
seeking to have this Court penalize the appellee Rail¬ 
road for following the requirements of the statute in 
permitting the appellee trainmen to transfer to pas¬ 
senger service upon their return from the armed 
forces; only after having failed in their attack on the 
Railroad for following this course of action do appel¬ 
lants seek to recover from the Railroad alleged wage 
losses during the period when they consistently sought 
to force the Railroad to ignore these statutory require¬ 
ments (and never once made application for transfer to 
the freight service). It is supremely ironic in these cir¬ 
cumstances for appellants to plead equity and “ simple 
fairness** in support of their damage claims. 

(5) That the Selective Training and Service Act 
does not call for any demand or application other than 
an application for reemployment within ninety days 
after being relieved from military service. 

Here again appellants* arguments ignore the fact 
that Rule l-D-3(b), upon which they necessarily rely 
to support their alleged right to an opportunity to 
transfer to freight service with seniority accumulated 
during military service, requires that passenger train¬ 
men desiring transfer to freight service make applica- 
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tion for such transfer. This Court has held that on j 
their return from the armed forces the appellant 
trainmen had a choice between passenger and freight 
service; but under the rules this choice must be exer- 

9 i 

eised by each individual trainman through the filing j 
of an application, the choice cannot be unilaterally 
made for him by the Railroad. These rules are part of 
the seniority system which govern all of appellants’ 
rights; they were not intended to be swept aside by 
the Selective Training and Service Act. Fishgold v. 
Sullivan Cory., 328 U. S. 275, 288. The application for j 
transfer which is required by the rules was, as pointed 
out by this Court (Slip Opinion, p. 7-8), uniformly j 
made by the various appellee trainmen in connection i 
with the transfers complained of in the first cause of ! 
action; the appellants have no ground whatsoever for 
claiming an exemption from this requirement for their j 
own transfers in connection with the second cause of I 
action. ! 

| 

IL Appellants’First Cause of Action Was Properly Denied, j 

In their petition for rehearing appellants present no ar- j 
guments with respect to the first cause of action which 
were not fully briefed and argued originally, nor do appel¬ 
lants claim otherwise. Their misuse of the term “double j 
seniority” has already been discussed in footnote 3 on page ! 

7 of the main brief of the appellee Railroad; their argu- | 
ments with respect to the Raulins case and the Spearmon 
case have also already been fully explored in the main j 
briefs and the joint supplementary brief submitted by all 
the appellees. In attempting to make some distinction be- j 
tween promotion and transfer insofar as its effect on this j 
case is concerned, appellants continue to be blind to the j 
obvious fact that a privilege (which in this case consists 
of a choice under certain circumstances between passenger 
service and freight service) can be and is a valuable benefit, j 
worth fighting for if need be. It would be useless and repe- j 

I 

i 

i 

i 

I 

i 
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titious to discuss here once more appellants’ arguments on 
these points. It may he noted, however, that, by still urg¬ 
ing at this time their case on the first cause of action, ap¬ 
pellants demonstrate that the time has not yet come when 
they are ready unconditionally to invoke their second cause 
of action or to demand present transfer to freight service; 
nevertheless their contentions with regard to the second 
cause of action, already discussed, would he that each ap¬ 
pellant is entitled to damages even during the period be¬ 
tween August 1, 1949, when the decision of this Court was 
rendered, and the date when, if ever, he actually applies 
for transfer to freight service. Merely to express such 
contentions is to demonstrate their absurdity. 

Conclusion. 

In this answer the appellee Railroad has devoted some¬ 
what more detailed attention to appellants’ arguments than 
they merit. It has been felt, however, that, in view of the 
frivolous and completely unsupported attacks by the ap¬ 
pellants on the good faith of the appellees, it was advisable 
to demonstrate, argument by argument, the frailness of 
appellants’ contentions in their petition for rehearing. It 
is respectfully submitted that the rehearing and other 
relief requested by appellants should be denied. 

Respectfully submitted, 

Gut W. Knight, 

R. N. Clattenburg, 

1740 Broad St. Station Bldg., 
Philadelphia 4, Pa., 

Hugh B. Cox, 

James G. Johnson, Jr., 

224 Southern Building, 

Washington 5, D. C., 

Attorneys for Appellee, 

The Pennsylvania Railroad Company. 


In The 


:>\ 


t 


Mnitrin States (Court at Apurala 

■ • » • 

Foe the District of Columbia Circuit 

court 


No. 10015 


*~SpSS2t S* 

m ™* 1 


£ f; n 9 
' t ^ 


_ ^26i349| 

\ 

Conner, et al., Appellants , CLERK 


v. 


The Pennsylvania Railroad Company, Brotherhood of 
Railroad Trainmen, et al., Appellees 


ANSWER OF APPELLEES OTHER THAN THE 
PENNSYLVANIA RAILROAD COMPANY TO 
APPELLANTS’ PETITION FOR REHEARING 


i 

Appellees, other than the Pennsylvania Railroad Com- 
pany, submit the following answer to appellants’ petition 
for rehearing: 

In their second cause of action appellants asked here 
that, in the event they were unsuccessful on their first 
cause of action as the Court has since ruled, the Railroad 
be required to ‘ 4 tender” them the “opportunity” to trans-l 
fer back to freight service with accumulated seniority from' 
the time they entered the armed forces plus damages for| 
losses due to the Railroad’s failure to do so when they! 
returned from military service (Complaint W17A and! 
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18(e), R. 22 and 23). In support appellants argued that, 
since the collectively bargained employment agreement per¬ 
mitted transfer from freight to passenger service or vice 
versa (Rule l-D-3, R'. 15), they should now be permitted 
to make such election retroactively to reenter the freight 
service if they lost on their first cause of action (Appel¬ 
lants Br. 33-36) in which they contended for passenger 
service seniority ahead of the appellee trainmen (id. 29-32). 

In view of the collectively bargained employment agree¬ 
ment now in effect which contains a provision for trans¬ 
fers from the passenger service to the freight service 
(Rule l-D-3(b)), this Court ruled that it applied to appel¬ 
lant passenger trainmen (slip opinion, 6-7) particularly 
in view of the fact that appellants had invoked the De¬ 
claratory Judgment jurisdiction of the Court (R. 11). 
Appellees had questioned appellants ’ rights in that regard 
on the ground that they had not timely exercised and 
exhausted such rights (Brief of Appellees other than Rail¬ 
road, 27). If they could still exercise them retroactively, 
the matter was of consequence to appellee trainmen be¬ 
cause of its effect on the freight seniority roster, and to 
the appellee Railroad because of the damage issue (id. 
29-30). 

In that setting this Court ruled, with respect to transfers 
to and from the passenger and freight rosters, that (slip 
opinion, 4-7): 

The complaint stated two alternative causes of 
action. The question in the first is whether the prac¬ 
tice of affording a returned veteran the privilege of 
applying for transfer as of the date when he would 
have had that privilege had he not been in the service, 
is required by the Selective Training and Service 
Act. The question in the second is whether, if the 
privilege is accorded those on the freight list, it must 
not also be accorded those on the passenger list. • • * 
When additional passenger trainmen were needed, 
the established practice was to transfer to passenger 
service qualified trainmen in freight service who made 
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application for such transfer and who possessed the 
highest seniority in freight service. • • • We there¬ 
fore conclude that when the employee returned from 
the service, he should have been accorded the privilege 
of transfer which he would have had had he not been 
absent in the service. This is to approve the practice 
of the Railroad in so far as the treatment of men on 
the freight list is concerned. * * * 

In their alternative claim for relief, the apellants 
asked that the Railroad be required to tender to them 
an opportunity to transfer to the freight roster with 
seniority as of dates which would place them ahead 
of their respective immediate juniors who transferred, 
or ahead of freight employees who were employed 
from the outside after appellants went off to war. The 
Selective Training and Service Act makes no differen¬ 
tiation between people or circumstances in the particu¬ 
lars in which the persons and circumstances in this 
case differ. We therefore hold that exactly the same 
rule which applies to returning veterans who were on 
the freight list at the time of their entry into military 
service, applies to such veterans who were on the 
passenger list at that time. 

Thereby — despite the issues as to timeliness, exercise of 
rights, and exhaustion of agreement procedures — the 
Court thus ruled that passenger trainmen whose service 
as such had been interrupted by military duty could even 
now elect to reenter the freight service. 

With respect to the damage issue of consequence to the 
Railroad, however, the Court ruled that {id. 7-8): 

There is nothing to indicate a demand for transfer 
by appellants or a refusal by the Railroad to do so. It 
is true that the Railroad offered the appellee trainmen 
opportunities to transfer to the passenger list but did 
not afford appellants similar opportunities to transfer 
to the freight service. But the Railroad’s action in 
that respect was taken after an application had been 
made by a returning freight trainman. There is no 
indication that any of the appellants requested a 
transfer under any circumstances. It would be a 
harsh rule that would permit a serviceman to return 




(3) The third and final contention of appellants is that 
the Court misapprehended the facts in some of the prece¬ 
dents discussed in the opinion (Petition 9). More specifi¬ 
cally, they argue that the Raulins case involved a provi¬ 
sion similar to Rule l-D-3 here (id) ; but there the right to 
transfer was conditioned, there was no preservation of 
such rights during furlough or leaves of absence, and 
there was no custom or practice supporting the contentions 
made (Brief for Appellees other than Railroad 21-22; and 
see also the Joint Supplementary Brief for Appellees 2-3). 
Finally appellants argue that the Spearmon case also in¬ 
volved “specific provisions of an agreement providing for 
advancement’’ (Petition 9); but there again the provision 
was severely conditioned, merely permissive, and there was 
no proof of custom to transfer as a matter of right on the 
basis of seniority (Brief of Appellees other than Railroad 
22; and see the Joint Supplementary Brief for Appellees). 
Plainly these situations must be determined upon their 
facts — the agreements, practices, and customs of the em¬ 
ployment involved. So far as the present case is con¬ 
cerned, the Court has spelled out at length the indubitable 
situation requiring the rejection of appellants’ first cause 
of action (slip opinion 1-5). 

The petition for rehearing should therefore be denied. 

Respectfully submitted, 

Carl McFarland 
Kenneth L. Kimble 
Grant W. Kelleher 

1302 18th St. N. W. 
Washington 6, D. C. 

Counsel for Appellees other 
than The Pennsylvania 
Railroad Company 

August 26, 1949 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit. 


No. 10015. 


R. E. Conner, et al., Appellants, 

v. 

The Pennsylvania Railroad Company, Brotherhood of 
Railroad Trainmen, et al., Appellees. 


JOINT SUPPLEMENTARY BRIEF FOR APPELLEES. 


Pursuant to leave granted at the oral hearing, appellees 
jointly file this supplementary brief for the purpose of dis¬ 
cussing those cases which have been cited by appellants for 
the first time in their reply brief. Particular attention will 
be given to those cases which have been reported since ap¬ 
pellees * main briefs were filed last year. 

Appellees first wish to call to the Court’s attention the 
fact that Morris v. Chesapeake & Ohio Ry. Co. (N. D. Ind. 
1947) 75 F. Supp. 429, has been affirmed by the United 
States Court of Appeals for the Seventh Circuit, 171 F. 2d 
579, and that certiorari was denied by the United States 
Supreme Court on May 2, 1949. As appellees pointed out 
during the oral argument, it is submitted that this case is 
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on its facts more closely analogous to the present case than 
any other decision cited by either the appellants or the ap¬ 
pellees. In upholding the lower court the Circuit Court of 
Appeals said (p. 580): 

“The issue is, can a qualified veteran who was re¬ 
turned to the position he left demand and receive by 
the authority of the Act the seniority in a better posi¬ 
tion which was acquired by a non-veteran with less 
seniority in the first position while the veteran was in 
service. 

“The District Judge determined this issue in favor 
of the veteran and we agree with his conclusion in the 
light of the instant facts that plaintiff had the right 
as an attribute of his position as telegrapher to bid 
for an advertised dispatcher’s position, and that his 
military service legally excused him from his failure 
to bid for the two vacancies filled while he was in serv¬ 
ice by two men who were junior to him on the teleg¬ 
raphers’ seniority roster. 

“We hereby adopt the opinion of Judge Swygert as 
the opinion of this court.” 

The Court then proceeded to distinguish on the facts the 
decision in Raulins v. Memphis Union Station Co., 168 F. 
2d 466 (CCA 6th, 1948). 

On pages 11 and 12 of appellants’ reply brief are listed 
the cases cited by appellants in support of their first cause 
of action.* Of these cases, the Hewitt case has been dis- 

* These cases are as follows: Hewitt v. System, Federation No. 152 By. Em¬ 
ployees’ Dept. A. F. L. (C. C. A. 7th, 1947), 161 F. 2d 545; Baulins v. Memphis 
Union Station Co. (C. C. A. 6th, 1948), 168 F. 2d 466; System Fed. No. SO, By. 
Emp. Dept. A. F. L. v. Baltimore 4r 0. B. Co., Award No. 1187 Nat. R. Adjust¬ 
ment Bd., 2d Div., Docket No. 1114; Spearmon v. Thompson, Trustee Mo. Pac. By. 
Co. (C. C. A. 8th, 1948), 167 F. 2d 626, cert. den. 335 U. S. 822 (sub nom. 
I Thompson, Trustee v Spearmon ) and 335 U. S. 886 (sub nom. Delozier v, 
Thompson, Trustee), Opinion on rehearing, 173 F. 2d 452; Maloney v. 
Chicago, B. 4r Q - B. Co. (W. D. Mo., 1947), 72 F. Supp. 124; Eaton v. Atchison, 
T. 4" S. F. By. Co. (U. S. D. C. Elans., 1948), — F. Supp.*—, 14 Lab. Cases 
No. 64463; Willoughby v Atchison, T. 4r S. F. By. Co. (U. S. D. C. Kans., 
1948), — F. Supp. —, 14 Lab. Cases No. 64464; Boston 4r Maine B. Co. v. 
David (C. C. A. 1st, 1948), 167 F. 2d 722; Trischler v. Universal Potteries, 
Inc. (S. D. Ohio, 1947), 78 F. 8upp. 609, aff’d (6th C. C. A., 1948), 171 F 
2d 707; Harrison v. Seaboard A. L. B. Co. (E. D. So. Car., 1948), 77 F. Supp. 
511; Oil Workers Inl.Un. C. I. 0. v. Sinclair Bef’g. Co. (C. C. A. 5th, 1948) 
171 F. 2d 192; Feore v. North Shore Bus. Co., Inc. (C. C. A. 2d, 1947), 161 
F. 2d 552 (cited at page 7 of appellants’ reply brief). 
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cussed on pages 16 to 17 of the brief filed on behalf of ap¬ 
pellee railroad and on pages 20 to 21 of the brief filed on be¬ 
half of the other appellees. Likewise, the Ravlins, Spear- 
mon, Maloney and David cases have been discussed at pages 
20 to 24 of the appellee railroads brief and at pages 21 to 
23 of the brief filed in behalf of the other appellees. The 
other cases cited by appellants are discussed below. 

System Fed. No. 30, Ry. Emp. Dept. A. F. L. v. Baltimore 
& 0. R. Co., Award No. 1187 of the Second Division of the 
National Railroad Adjustment Board (Docket No. 1114) 
involved the action taken by a carrier in promoting a fire¬ 
man and oiler employe to a position of boilermaker helper 
upon the employe’s return from military service. The 
Second Division of the Adjustment Board, with Referee 
George A. Cook participating, held that the carrier’s ac¬ 
tion was improper under the applicable collective bargain¬ 
ing agreement. It should be pointed out that the Second 
Division in its findings stated repeatedly that the applica¬ 
ble collective bargaining agreement did not provide for 
promotion on a strict seniority basis and on this ground 
distinguished Award No. 3402 of the Third Division of the 
National Railroad Adjustment Board which held that a 
returning veteran was entitled to a promotion which he had 
missed because of his absence in military service. Brother¬ 
hood of Railroad Signalmen of America v. Missouri, Kan¬ 
sas & Texas Railroad Company (Docket No. SG 3417, de¬ 
cided Jan. 22, 1947) Award No. 3402. In the case now be¬ 
fore this Court seniority was the only requisite for transfer 
from freight to passenger service; hence, on its facts, the 
present case is analogous not to Award No. 1187 of the 
Second Division, cited by appellants, hut to Award No. 3402 
of the Third Division. In any event, it should be pointed 
out that awards of the National Railroad Adjustment 
Board in particular cases, though given probative effect in 
subsequent actions to enforce the individual awards, have 
. not been recognized as precedents for the courts in other 
cases. Washington Terminal Co. v. Boswell et al 75 App, 
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D. C. 1, 124 F. 2d 235, 241 (1941); DaJUberg v. Pittsburgh 
& L. E. R. Co ., 138 F. 2d 121 (CCA 3rd, 1943). 

The Eaton and Willoughby cases were decided on the 
same day by the District Court for the District of Kansas, 
and the two cases involved similar fact situations. In the 
Eaton case, the plaintiff was a laborer and, while he was 
absent in the armed forces, laborers with less seniority 
were advanced to positions on other seniority rosters cov¬ 
ered by the same agreement, such advancements being made 
on the basis of fitness and ability as well as seniority. On 
the facts, therefore, the Eaton case is clearly distinguish¬ 
able, since the transfer from freight to passenger service 
in the present case depends, by custom and practice, solely 
on seniority. The facts in the WiXlouglriby case are simi¬ 
larly distinguishable. In both cases the District Court for 
Kansas held that the plaintiffs, upon their return from the 
armed forces, were not entitled to the better positions which 
had been filled during their absence in military service. 

In reaching this decision, the District Court made the 
statement that under the Selective Training and Service 
Act of 1940 neither of the plaintiffs could be awarded a 
position superior to that to which he would be entitled as 
an employe returning from * ‘furlough or leave of ab¬ 
sence” even though he could have achieved such better 
position had he remained actively at work for his employer. 
The District Court stated that the Selective Training and 
Service Act cannot be construed to mean that the veteran 
shall be considered as having never left his employment or 
as having been in the continuous and uninterrupted service 
of the employer. The Court also said that to grant plain¬ 
tiff veteran the position he could have secured if he had not 
been in the armed forces would penalize the non-veterans 
who had never been in military service and who had ad¬ 
vanced to the other seniority rosters during plaintiff’s ab¬ 
sence in the armed forces. 

It is submitted, however, that the remarks of the Kansas 
District Court on this point would have the effect of nullify- 
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ing the seniority protection which the Congress intended 
to provide. The essence of this protection is to prevent 
the veteran from suffering impairment of his seniority • | 
status merely by reason of his absence in military service, 
such protection being achieved by permitting the returning 
veteran to take the place in the seniority scheme of his 
employer which he would have had if he had not been away. 

As stated by the Supreme Court in Fishgold v. Sullivan 
Drydock & Repair Corporation, 328 U. S. 275, the return¬ 
ing veteran is to step back on the seniority escalator “at 
the precise point he would have occupied had he kept his 
position continuously during the war.” (328 U. S. at p.. j 
284). He is to acquire “not only the same seniority he 
had; his service in the armed services is counted as service 
in the plant so that he does not lose ground by reason of 
his absence.” (328 U. S. at p. 285). As a result, the re- j 
turning veteran must necessarily in some cases move ahead 
of or displace non-veterans who in his absence were pro¬ 
moted or transferred to positions for which he would have 
had priority of choice, based on seniority, if he had been 
present to exercise his priority. j 

The question raised by the Eaton and Willoughby cases 
with regard to treating returning veterans as though they ! 
had been on “furlough or leave of absence”, has been dis- j 
cussed at pages 21 to 23 of the brief filed on behalf of I 
appellee railroad. It was there pointed out that any prac¬ 
tice of an employer or any contract provision which ! 
adversely affects the seniority rights and benefits of em¬ 
ployes who are on furlough or leave of absence cannot j 
properly be applied to returning veterans since to do so j 
would be contrary to the intention of Congress as expressed 
in the Selective Training and Service Act, as interpreted ! 
by the Supreme Court in the Fishgold case, and as re¬ 
affirmed by Congress in the Selective Service Act of 1948. j 
It was also pointed out that the Morris and Spearmon cases j 
specifically and expressly held that contract provisions j 
which would have denied seniority benefits to employes on 


j 

! 
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furlough or leave of absence were rendered inapplicable 
to returning veterans by the reemployment provisions of 
the Selective Training and Service Act of 1940. Moreover, 
as shown at page 17 of the brief filed on behalf of appellees 
other than appellee railroad, the applicable collective bar¬ 
gaining agreement in the present case expressly provides - 
that an employee returning from a furlough or leave of 
absence of thirty days or more may exercise his seniority 
on any assignment or pool advertised and filled during his 
absence. 

The TriscMer case, also cited by appellants in their reply 
. brief, was decided by the District Court for the Southern 
District of Ohio on a number of grounds, including failure 
of the plaintiffs therein to bring themselves within the 
terms of the Selective Training and Service Act by showing 
that they had applied for reemployment in the proper 
manner. The District Court also found that the returning 
veterans would not have been accorded the promotions 
sought upon their return from furlough or leave of absence 
and held that the plaintiffs, as returning veterans, were 
not entitled to promotions as of the time they would have 
been promoted if they had not been in the armed forces. 
The District Court’s judgment and findings of fact were 
upheld by the Circuit Court of Appeals in a per curiam 
decision. It is significant that one of the District Court’s 
specific findings was that to accord to the plaintiffs the 
right claimed by them would have disrupted production at 
the employer’s plant, by replacing four apprentices with 
many months experience with four apprentices with no 
experience and that the income of piecework employes 
(whose volume of production was dependent in part on the 
volume of production of the apprentices) would, therefore, 
have been lowered. Thus, the District Court, in effect, 
found that the requirement that time spent on furlough or 
leave of absence did not count on apprenticeship was a 
requirement in which the increasing proficiency resulting 
from experience played an important practical part not 




only for the individual employe but for his fellow em¬ 
ployes as well. Lack of opportunity to develop increased 
proficiency, and not mere passage of time (Le., seniority), 
was the important factor behind this requirement In this 
respect, the case is clearly distinguishable from the present 
case, and from the decision on the comparable point in 
Spearmon v. Thompson, 167 F. 2d. 626, at pages 630-631. 

The Feore and Harrison cases, cited by appellants in 
their reply brief, differ from the case now before the Court 
since they did not involve transfers or promotions of em¬ 
ployes from one roster to another, nor did they involve 
the relative seniority standing of employes on any roster. 
They merely involved the question of how a returned vet¬ 
eran who has been reemployed and accorded accumulated 
seniority under the Selective Training and Service Act may 
acquire particular jobs under the applicable collective 
agreements, and the courts held that the returned veteran 
must select particular jobs in the manner provided for by 
the applicable collective bargaining agreements. In the Oil 
Workers case, also cited by appellants, the Court expressly 
refrained from deciding the question whether plaintiff 
should have been permitted to exercise, upon his return 
from military service, a job-rejection right which he would 
have been entitled to exercise if he had not been absent, 
which is the question now before this Court. The decision 
in the Oil Workers case was based solely on the fact that 
the individual whom the plaintiff veteran was attempting 
to displace had greater seniority than the plaintiff and would 
have been given the position even if plaintiff had not been 
absent in military service. 

Appellees submit that the cases cited by appellants fail 
to support their first cause of action and again reiterate 
that with regard to appellants’ second cause of action 
appellants have failed at any time to ask for transfer to 
the freight trainmen’s roster and are not even asking such 
transfer in this suit; appellants are asking only that, if this 
Court decide against them on the first cause of action, they 


then be given the opportunity to decide whether or not to 
transfer to the freight roster with the added seniority accu¬ 
mulated while they were away in military service. In other 
words, they are asking for the same type of special privi¬ 
leges which, as pointed out above, the courts refused to the 
plaintiff veterans in the Feore and Harrison cases. Appel¬ 
lants’ second cause of action is defective for a number of 
additional reasons, including the fact that they have failed 
to allege or show by affidavit or otherwise any custom or 
practice giving passenger trainmen the right to transfer 
to freight service solely on the basis of seniority. These 
matters are more fully discussed in the main briefs filed 
in behalf of the various appellees. 

Respectfully submitted, 


Cabl McFarland, 

Kenneth L. Kimble, 

Grant W. Kelleher, 
Attorneys for Appellees Other Than 
The Pennsylvania Railroad Company. 


Guy W. Knight, 

R. N. Clattenbubg, 

Hugh B. Cox, 

James G. Johnson, Jr., 
Attorneys for Appellee , 

The Pennsylvania Railroad Company. 
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IN THE 
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United States Court of Appeals 

foe the District of Columbia Circuit 


No. 10015 


E. E. CONNEB, KENNETH L. KNITTEB, akd VIN- 
CENT L. PETENBRINK, Suing on Behalf of Them¬ 
selves and All Others Similarly Situated, 

Appellants , 
v. 


THE PENNSYLVANIA RAILROAD COMPANY, 
BROTHERHOOD OF RAILROAD TRAINMEN, 
ET AL., 

Appellees 


REPLY BRIEF OF APPELLANTS 


There is no custom or practice which can support the 
action of the Railroad respecting transfers of appellee 
trainmen from freight to passenger service. —Throughout 
both of the briefs of appellees, it is attempted to support 
the action of the Railroad in undertaking transfers of the 
individual trainmen appellees from freight to passenger 
service with retroactive seniority not so much by what 
the express contract of employment provides, nor by what 
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the Selective Training and Service Act requires in the 
light of those provisions, as by some “custom” or “prac¬ 
tice” of the railroad to transfer men from freight to pas¬ 
senger service on the basis of seniority on the freight 
roster. Of course, the reference to “custom” in the cir¬ 
cumstances is not strictly accurate: a “usage” is all that 
is meant. Eames v. H. B. Claflin Co. (C. C. A. 2d, 1917), 
239 Fed. 631. But iteration and reiteration that there is 
a “custom” or “practice” must not impel the mind of 
the reader to believe that what was done here for appellee 
trainmen is more than the express contract of the parties 
requires; for no more can be claimed for it. 

The entire evidence upon which reliance in this regard 
is placed appears in three affidavits (R. 42, 45 and 46) 
asserting to the best of knowledge of the affiants that it 
has always been the custom and practice of the Railroad 
on the Maryland division to transfer to passenger service 
the qualified freight trainman who applies for the transfer 
who possesses the greatest seniority in freight. From this 
it does not follow that men in freight service hopefully 
build up seniority to that point where they can apply for 
transfer to passenger service; for here as to most of the 
trainmen whose records we have either (1) they were 
never hired in the freight service at all; (2) their freight 
employment was merely pro forma and they were im¬ 
mediately “transferred” to passenger service; or (3) they 
transferred to passenger service within a few days or a 
few weeks of their freight employment. R. 55-58. The 
asserted custom and practice means no more than that as 
between competing applicants (if there be more than one) 
for a passenger-service position, he with the higher 
seniority in addition to qualifications of education (and, 
except from January 1, 1940, to August 19, 1942 [R. 42], 
certain other physical qualifications) would be accorded 
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the opportunity. 1 It is no more than the rule that would 
be applied eo corwerso upon transfers from passenger to 
freight. This is very different from the incidents of “cus¬ 
tom” or “practice” implied by appellees; there is simply 
no foundation for the claim (passim) that the right of 
transfer arose “on the basis of seniority” and even “solely 
on the basis of seniority” (Brf. R. R., pp. 11, 13). Nor is 
there foundation for the Railroads attempt to have this 
Court believe that this present case is “almost identical” 
with the Morris case (Brf. R. R., p. 18), where in order for 
a telegrapher to be accorded an opportunity to take the 
examination for promotion to train dispatcher, he first 
had to work to the top of the seniority list of telegraphers. 

In point of fact, the greater the freight seniority the 
less interest in transfer to passenger service, where the j 
transferee would have to start at the bottom of the roster, j 
R. 15-18. As stated in appellants’ brief (p. 15, note 4), 
literally hundreds of men employed on the freight roster 
during the war never applied for or were transferred to j 
passenger service, although scores upon scores of their 
seniority inferiors were going from freight to passenger. | 
For one thing, of course, earnings on the freight roster j 
are in excess of those received by appellants on the pas- i 
senger roster (Id., p. 34, R. 22). 

Thus, J. H. Allers, Jr., one of appellees, served about : 
three years in freight before going into military service j 
without applying for transfer to the passenger service ! 
(R. 58, No. 291); appellee W. A. Scott served nearly a 
year-and-a-half under the same circumstances (R. 57, No. j 


1 Even to this limited extent the practice was not followed without 
exception. See for instance J. M. Coen and R. R. Roberts, Nos. 84 and 85 
on the passenger roster, R. 56; actually, Roberts, junior on the passenger 
roster, had a week’s more seniority on freight than Coen, although both, 
together with a substantial number of other men, transferred to passenger 
on the same day. A similar , situation exists with respect to C. A. Duffy 
and D. K. Cooper, Nos. 244 and 245 on the passenger roster, R. 57. 


i 

! 


i 


i 


j 
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184); appellee L. C. LeCompte served over a year in like cir¬ 
cumstances (R. 58, No. 299). These men were content to 
remain in the freight service before they went into military 
service; at that time they could have gone only to the foot 
of the passenger roster. They elected to transfer only 
after they had acquired some years of military service 
which they were permitted to apply as seniority either to 
freight or passenger service. These men and the other 
appellees who never theretofore had been interested in 
transferring to passenger service elected to apply the 
service time to passenger seniority—thereby out-ranking 
on the passenger roster even some men who had been 
senior to them on the freight roster (and who had taken 
their chances by transferring to the foot of the passenger 
roster) by from three to as many as 135 turns. R. 58-59. 

For an entirely different reason there can be no resort 
to asserted “custom” or “practice” in this respect. Since 
the contract specially deals with the right of transfer (R. 
15, Rule l-D-3[a], [b]), and states specifically the date 
from which the seniority in the new group shall be acquired 
(R. 16, Rule 3-F-l), any resort to custom or usage is for¬ 
bidden. The Supreme Court has held over and over 
again that a custom or usage can be referred to only to 
explain the intention of the parties where otherwise it 
could not be explained; but if expressly or by implication 
it contradicts, varies or adds to the contract, it may not 
be considered. Barnard v. Kellogg, 10 Wall. 383, 390-391; 
Insurance Cos. v. Wright, 1 Wall. 456, 470-471; The Dela¬ 
ware, 14 Wall. 579, 603; Hearne v. Marine Ins. Co., 20 Wall. 
488, 492-493; Garrison v. Memphis Ins. Co., 19 How. 312, 
315-316; Oelricks v. Ford, 23 How. 49,63; Partridge v. The 
Ins. Co., 15 Walk 573,579; Savings Bank v. Ward, 100 U. S. 
195, 206-207; National Bamlc v. Burkhardt, 100 U. S. 686, 
692; DeWitt v. Berry, 134 U. S. 306, 312. 
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And this Court has ruled the same doctrine. In Bat¬ 
tista v. Horton, Myers <£ Raymond (1942), 76 U. S. App. 
D. C. 1, 128 F. 2d 29, Chief Justice Groner stated “ • • * 
But in our opinion no such custom, if it exists, can alter 
the exact terms of the written agreement. If Battista 
wanted to make this custom a part of his agreement with 
Horton, he should have included it in the contract, just 
as it was included in the contract with the general con¬ 
tractors and in the latter’s contract with the subcon¬ 
tractor. • • • ” 

Enough then of “custom” or “practice”. The express 
contract of the parties states the rights which the parties 
shall have. Appellees may not plead their breach of the 
written agreement by way of proving that, there is no 
agreement at all, or that the agreement is something very 
different. 

The provisions of the contract concerning transfer re¬ 
fute appellees’ contentions. —The underlying collective- 
bargaining agreement provides (Rule l-D-3[a]) that when 
additional passenger trainmen are needed, the applica¬ 
tions of freight and yard trainmen shall be given con¬ 
sideration; and (b) when additional freight and yard 
trainmen are required, the applications of passenger train¬ 
men shall be given consideration. There is no limitation 
upon this right to apply and be given consideration for 
transfer in the discretion of the Railroad; and the sug¬ 
gestion (as to appellants’ alternative cause of action) in 
the brief of the Brotherhood (p. 26) that Rule 3-F-l, 
speaking of “permanent” transfer means that a transfer 
can be made only once is unjustified; for that is repugnant 
to the express and affirmative provisions of Rule l-D-3. 
The word “permanent” is obviously used merely in passing 
to distinguish the case where a trainman was used 
casually or temporarily in the alternative service. Then, 
too, to the extent it is true that the Railroad has “always” 
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filled passenger-service positions by transfers from the 
freight service (R. 42, 45, 46), just to that extent would 
the Court have to conclude that the provisions for transfer 
from passenger to freight could never he availed of, so 
that Rule l-D-3(b) is meaningless. But since that would 
destroy the provision of the contract, and make it absurd, 
the construction cannot be adopted. Roper v. Capital View 
Realty Co. (1939), 71 App. D. C. 205, 107 F. 2d 833; cf. 
Robertson v. U. S. ex rel. Raff (1922), 52 App. D. C. 177, 
285 Fed. 911. 

The Selective Training and Service Act, § 8(c), pro¬ 
vides that a veteran restored to his civilian employment 
“shall be considered as having been on furlough or leave 
of absence” during his military service, and is entitled 
to share in “insurance or other benefits” of the employer 
offered “pursuant to established rules and practices relat¬ 
ing to employees on furlough or leave of absence in effect 
with the employer at the time such person was inducted 
into such forces”. The question then, is whether the op¬ 
portunity of taking advantage retroactively of missed 
opportunities for transfer and the enhanced seniority 
from transferring at the earlier date was offered by the 
established rules and practices of the employer at the 
time appellee trainmen were inducted. The cases under 
this section emphasize the point: “The language of the 
statute precludes any holding that he must, upon return¬ 
ing from military service, be awarded a position superior 
to that to which he would be entitled as an employee re¬ 
turning from ‘furlough or leave of absence’, even though 
he could have achieved such better position had he remained 
actively at work for his employer”. Eaton v. Atchison, 
T. & S. F. Ry. Co. (U. "S. D. C. Kans., 1948), — F. Supp. 
—>, 14 Lab. Cases No. 64463; Willoughby v. Atchison, 
T. & S. F. Ry. Co. (U. S. D. : C. Kans., 1948), — F. Supp. 
—, 14 Lab. Cases No. 64464; Trischler v. Universal Pot - 
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teries (S. D. Ohio,, 1947);, 78 F. Snpp. 609^ aff’d (6th 
C. C. A., 1948);, 171 F. 2d 707; cf, Feore v. North Shore 
Bus Co., Inc. (C. 0. A. 2d, 1947), 161F. 552. 

In this respect, the collective-bar gaining’, agreement ex¬ 
pressly provides: 

“2-A-3. (a) A trainman returning- to duty after be¬ 
ing absent less than thirty days by reason of sickness, 
temporary disability, suspension, or leave of absence, 
shall be permitted to exercise his seniority on an 
assignment or pool advertised and filled during his 
absence, provided he exercises such right before he 
performs any road or yard service. 

“(b) A trainman who has been absent for any of 
the causes enumerated in paragraph (a) for a period 
of thirty days or more, upon his return to duty may 
exercise his seniority on any assignment or pool. **' 

The provision of subparagraph (a) for exercising 
seniority “on an assignment or pool advertised and filled 
during his absence” in connection with furlough or absence 
of less than thirty days, necessarily excludes the right to 
be considered for transfer arising during that time since 
the right of transfer is not saved. Subparagraph (b) (not 
dealt with by the Brotherhood in its brief,, p. 17) does not 

r 

even save seniority on assignments or pools filled during 
an absence of more than thirty days but saves seniority 
rights only prospectively.. 

Without benefit of a contract provision saving such 
rights during leave of absence or furlough, appellees never¬ 
theless attempt to show that had the individual appellee 
trainman been present and not away to war at the time 
the first man junior to him transferred after he left for 
service, he would have availed of the right to transfer. 
The Brotherhood carries it to this extent: “Moreover, it 
is undisputed that aH of appellee trainmen would have 
been transferred had they been present and applied” 
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(Brf., p. 10). See also the Railroad’s brief, p. 13. Not 
only is the proposition disputed, it is disproved by the 
record before the Court. To the extent that the facts 
given by the Railroad are complete with regard to the 
individuals involved here, without exception appellees 
persistently passed up the opportunity to transfer before 
they went into the service (R. 55-58). We have already 
called attention to the cases of J. H. Allers, who passed 
up the opportunity to transfer for upwards of three years 
(No. 291, R. 58), and others. Take, for instance, appellee 
L. C. LeCompte, No. 299 (R. 58). LeCompte was employed 
by the Railroad on December 31, 1941; and apparently 
could have gone on the roster on the same day as Mr. 
R. G. Taylor and others who stand as high as No. 147 on 
the roster shown (R. 56). - Thus, up to the time LeCompte 
left for military service on February 13, 1943, he had 
over the course of more than thirteen months passed up 
opportunities to transfer to passenger service to the ex¬ 
tent of as many as 150 opportunities. And yet he is ac¬ 
corded seniority which is better than that of a man who 
took his chance by transfer to the bottom of the passenger 
roster February 17, 1943—three years earlier than Le¬ 
Compte ’s actual date of transfer. And this is justified 
on the theory that, though he was never interested in 
transferring to passenger service theretofore, something 
less than four days after he went off to the service he 
would have transferred had he been present! Since ap¬ 
pellees had each shown an unwillingness to transfer though 
he might have done so, there is no ground whatever for 
saying that he would have transferred had he remained 
on the freight roster another few days or weeks instead 
of going into military service. 

The cases demonstrate that this refusal to avail of op¬ 
portunity for transfer or even " promotion’’ prior to leav¬ 
ing for the service is fatal to the claims of the returning 
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worker. In System Fed. No. 30, By. Emp. Dept. A. F. L. 
v. Baltimore & 0. R. Co., Award No. 1187 Nat. R. Adjust¬ 
ment BcL, 2d Div., Docket No. 1114, the Federal tribunal 
having especial skill in these railroad matters held, respect¬ 
ing a veteran in a position like appellee trainmen; 

“Acel Jones, who was away on military leave, might 
have been promoted to boilermaker helper, or helper 
in some other craft, before he left to join the army. 

He was not promoted although other employes with \ 
less seniority than Jones, working as laborers, were 

promoted. j 

i 

• • • 

“The sole question in this case is one involving 
Jones’ right to promotion to a higher rated job that j 
becomes vacant in a different craft while he was away. 

We find that the agreement gave no right of promotion 
to Jones on a seniority basis. Promotion'was more 
on the elective basis—Jones had not elected to take 
promotion before he entered military service and we 
do not know that he would have elected to take promo¬ 
tion had he been working when Pride accepted promo¬ 
tion.” j 

There, accordingly, the promotion (here, transfer) with 
retroactive seniority was held improper—despite the stipu¬ 
lation that the promotion would have occurred had the 
man not been in military service, and despite a particular 
agreement for picking the senior qualified employee for j 
the promotion. 

The reiterated proposition (e.g., Brotherhood Brf., p. 16; j 
R. R. Brf., pp. 13-14) that, except for the retroactive trans¬ 
fer, appellees would have “lost ground” or would not have ! 
been permitted to “step back on the seniority escalator at j 
the point they would have occupied” is not true. They j 
were content with their freight seniority before they left ; 
for the service and, if it meant getting on the passenger j 
escalator at the bottom, there is no ground for believing 

i 

i 

! 

I 
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they would have felt otherwise at any given time during 
the years that have followed. To permit them not merely 
to step back on the seniority escalator (in freight) which 
was assured to them, but to permit them to step on an 
entirely different escalator, not at the bottom as the con¬ 
tract provides, but further up in disparagement of ap¬ 
pellant veterans’ rights to go back on their own escalator 
at the point they would have occupied, is a violation of the 
Selective Training and Service Act. The proposition of 
the Railroad (Brf., p. 8) that whatever claim appellants 
have grows out of their contract rights and not out of the 
Selective Training and Service Act infers the novel proposi¬ 
tion that the only rights protected by the Selective Train¬ 
ing and Service Act are non-contract rights. And leaving 
the Selective Training and Service Act out of the case, 
there is no reason why appellants’ contract rights alone 
ought not be vindicated. For assuredly not only appel¬ 
lants, but workers not selected for military service at all, 
are entitled to have their contract of employment complied 
with and their rights in seniority sustained. 2 But we feel 
that if appellants had, as they did, a contract right to go 
on the passenger roster ahead of anyone who thereafter 
was employed in the passenger service, that seniority right 


2 As has been pointed out by the courts, labor agreements must be fairly 
construed so as not to award even veterans too much; for the workers not 
put into military service, but kept on civilian jobs, were every bit as much 
selected to remain in essential civilian employment as those who were 
selected for military service. “It is obvious that Congress did not intend 
to penalize these [civilian] workers, selected to remain in industry by the 
same administrative local boards which, acting under authority of the 
same Act of Congress had selected other workers for military service, upon 
the return of the latter.” Eaton v. Atchison, T. & S. F. Ry. Co. 

U. S. D. C. Kans., 1948),-F. Supp.-, 14 Lab. Cases No. 64463. 

“It seems obvious that Congress did not intend tc penalize these essential 
[civilian] employees by reducing their seniority status, * * Droste v. 
Nash Kclvinator Cory. (E. D. Mich^ 1946), 64 F. Supp. 716, 720. Cf. 
TraHmobUe Co. v. Whirls, 331 U. S. 40, 59. 
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on that escalator is precisely what $ 8(h) (B) of the Selec¬ 
tive Training and Service Act assures. The proposition 
of the Brotherhood (Brf., p. 13’, note 2) that the qnestion 
“here is not whether appellants lost something because 
of their military service, but whether appellee trainmen 
received too much” is not Accurate? for anything accorded 
to appellees on the passenger roster was given them at 
the expense of appellants. 

Cases under the Selective Training and Service Act show 
that veterans mag be restored only to the positions which 
they left with accumulated seniority. —Certain additional 
cases have become available to appellants since their brief 
herein was filed. A more nearly complete list of the cases 
supporting appellants’ first cause of action is as follows: 

Hewitt v. System Federation No . 152 Ry. Employees' 
Dept. A. F. L. (C. C. A. 7th, 1947), 161 P. 2d 545. 

Raulvns v. Memphis Union Sfation'Co. (C. C. A. 6th, 
1948), 168 F. 2d 4661 

System Fed. No. 30, Ry. Emp. Dept. A. F. L. v. Balti¬ 
more & 0. R. Co., Award No. 1187 Nat. R. Adjust¬ 
ment Bd., 2d Div., Docket No. 1114. 

Spearmon v. Thompson, Trustee Mo. Pac. Ry. Co. 
(C. C. A. 8th, 1948), 167 F. 2d 626, cert den. 335 
U. S. 822 (sub nom. Thompson, Trustee v. Spear¬ 
mon) and 335 U. S. 886 (sub nom. Delozier v. Thomp¬ 
son, Trustee}; Opinion on rehearing, 173 F. 2d — 
(March 16, 1949). 

Maloney v. Chicago, B. & Q. R. Co* (W. D. Mo., 1947), 
72 F. Supp. 124. 

Eaton v. Atchison, T. & S. F. Ry. Co. (U. S. D. C. Kans., 
1948), — F. Supp. —, 14 Lab. Cases No. 64463. 

Willoughby v. Atchison, T. & S. F. Ry. Co. (U. Si. D. C. 
Kans:, 1948),—F. Supp. —,14 Lab: Cases No. 64464. 
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David v. Boston <S> Maine R. Co. (C. C. A. 1st, 1948), 
167 F. 2d 722. 

Triscfder v. Universal Potteries , Inc. (S. D. Ohio, 1947), 
78 F. Supp. 609, aff’d (6th C. C. A., 1948), 171 F. 
2d 707. 

Cf. Harrison v. Seaboard A. L.R. Co. (E. D. So. Car., 
1948), 77 F. Sapp. 51L 

Cf. OH Workers Int. Un. C. L O. v. Sinclair Ref’g Co. 
(C. C. A. 5th, 1948), 171 F. 2d 192. 

j • t • 

As to the cases supporting the alternative canse of action 
cited in oar main brief (p. 29), we wish to call to the Coart’s 
attention that Morris v. Chesapeake & O. R. Co. (N. D. Ind., 

1947) , 75 F. Sapp. 429, has been affirmed (C. C. A. 7th, 

1948) , 171 F. 2d 579, and certiorari denied May 2, 1949, 
U. S. S. C. No. 638, 0. T. 1948. 

An examination of the cases cited by the parties will 
show immediately that the ground for the decision of the 
various dual-roster cases has been on the question in each 
whether the employment on the dual roster really repre¬ 
sented the “position” which the veteran left. If the rosters 
are merely tandem, so that reaching the top of one permits 
the employee to go to the bottom of the other, then the 
position on the superior roster is accorded the veteran if 
he would have had it with mere lapse of time. That was 
the situation in Morris v. Chesapeake & 0. R. Co. (N. D. 
Ind., 1947), 75 F. Supp. 429, aff’d (C. C. A. 7th, 1948), 171 
F. 2d 579; and Freeman v. Gateway Baking Co. (D. C. Ark., 
1946), 68 F. Supp. 383. It is otherwise if something other 
than the mere lapse of time gave the opportunity for 
going on the other roster, and if one roster is not tandem 
and superior to the other but is, as in the present case, 
merely concurrent. Such are the cases cited and dis¬ 
cussed at page 24 and following of our original brief, 
together with the System Federation No. 30 case, and the 
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Eaton, WiUoughby, Trischler, Harrison, and Oil Workers 
Int. Union C. 1. 0 . cases cited above. The Railroad and 
the Brotherhood have both chosen to ignore the basis given 
by practically all of the courts in these dual-roster cases, 
wherein the courts have relied on the test applied by the 
Supreme Court in the Fishgold case, 328 U. S. 287, that 
“the ‘position’ to which the veteran is restored is the 
‘position’ which he left plus cumulated seniority”. Here, 
the test is whether a position on the passenger roster is 
the “position” which the appellee trainmen each left. 
It is not; each left a position on the freight roster. 

In the System Federation No. 30 case above, the National 
Railway Adjustment Board pointed out, as to a laborer 
who did not take advantage of opportunities to advance 
to helper before entering military service, but claimed the 
right to displace the first laborer junior to him who was 
promoted to helper following his induction, that: 

“We all want each and every employe who was in 
the military services to have fair and just treatment 
under the laws and working agreements when he re¬ 
turns from military service. His rights should be 
protected and they were protected in this instance; 
i.e. Jones could return to the job he held on the rail¬ 
road when he entered the military service and have 
the benefits of all rights that accrued to him under the 
working agreement while he was away.” 

The Eaton and Willoughby cases involve railway em¬ 
ployees. In one, an employee had seniority as a class-three 
laborer when inducted, theretofore had passed up 14 op¬ 
portunities to apply for advancement to office-boy posi¬ 
tions in class one and class two, which were filled with men 
whose seniority was lower than his. After he was inducted, 
31 class-three laborers were advanced, though of lower 
seniority; and the veteran claimed the difference in pay 



between the class-three position to which he was reinstated 
and the class-one position held by employees of junior 
seniority. In the other case, the employee was a yardman 
who claimed reinstatement as a yardmaster by reason of 
the advancement of several employees of lower seniority 
to the higher position. In both cases, the court held that 
“the position*’ means reinstatement to the same relative 
place, rank, or standing' which the employee would have 
had if he had not been inducted; and in each case that was 
the position which the employee left, with accrued seniority 
—and not the advanced position. The court stated (Eaton, 
supra): 

“The language of the statute precludes any holding 
that he must, upon returning from military service, 
be awarded a position superior to that to which he 
would be entitled as an employee returning from ‘fur¬ 
lough or leave 1 of absence*, even though he could have 
achieved such better position had he remained actively 
at work for his employer.** 

In the Trischler case, each employee was reemployed in 
the position which he left to serve in the military service, 
with accrued seniority. Each claimed a higher position 
which would have been offered to him in order of seniority 
had he not been away to war. The established rule at the 
time the employees went in the military service was that 
an employee on leave or furlough lost his opportunity to 
fiE the higher vacancy; and the court found that the em¬ 
ployees had not established that the employer had refused 
them the rights given employees on leave or furlough. 

In Oil Workers Int. Union C.I.O., the veteran claimed a 
job in another department which he could have had had 
he not been in the service. The district court held he was 
entitled to the job and awarded him his lost pay with 
judgment against the union which had interferred with 
his getting the job. Only the union appealed, and as to 
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it the judgment was reversed by reason of the fact that 
had the employee not been a veteran, he could not have 
bumped the other employee. The court cited the Hewitt 
decision with approval. 

Appellees seek to confuse the right of transfer with 
some right of promotion or betterment, so that it is one 
of the “insurance or other ‘benefits . . - relating to em¬ 
ployees on furlough or leave of absence™ within the pro¬ 
vision of $ 8(c) of the Selective Training and Service Act. 
But it is not a benefit, save as the individual transferring 
would prefer cleaner work to more money, or dealing with 
the public to dealing with products, or vice versa. That 
is a matter which each individual appellee himself answered 
prior to his leaving for military service. In no instance 
did he feel that it was a benefit to transfer before he left. 
It is impossible for the Court to treat such transfer in the 
same light as a promotion from telegrapher to dispatcher 
gained upon reaching the head of the roster as in the 
Morris case; or as a promotion from baker to foreman 
gained upon sufficient accumulation of seniority as in the 
Freeman case, or the promotion from carman mechanic 
to mechanic as in the Spearmon case (though in the latter 
case as to a man not actually transferred when inducted 
there was held to be no right of transfer upon return). 
N. B . that in the Morris case the Court of Appeals dis¬ 
tinguishes the decision of the 6th Circuit in the Haulms 
case because “it was not the custom that the electricians 
must come from the ranks of the electrician-helpers, be¬ 
cause the evidence showed that two men who were not 
electrician-helpers were employed during the war as elec¬ 
tricians.” The Brotherhood asserts the proposition that 
perhaps the right of transfer otight to be accorded as a 
condition precedent to promotion of a freight trainman 
in passenger service .(Brf., p. 18). But this is like saying 
that it is a condition precedent to promotion in the naval 
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service of an army enlisted man that he shall first be 
transferred to the naval forces. No question of promotion 
earned by mere lapse of time is in the case; for appellees 
were duly advanced on their own roster, the freight roster, 
during their entire military service (see Chart No. 4, 
Appellants’ Brf., p. 11). 

There is grave question as to the sincerity of argu¬ 
ments of appellees that what was done for the trainmen 
appellees here is neither more nor less than the Selective 
Training and Service Act requires. For the Railroad has 
not followed the scheme of transferring freight veterans 
with antedated seniority on some other of its divisions 
where separate freight and passenger rosters exist (R. 
20); nor, so far as we know, has the Brotherhood in its 
capacity of bargaining agent or otherwise sought to compel 
such observance of the Act. In their contentions as to what 
the Act requires, the Brotherhood and the Railroad are 
either wrong in all other similar divisions of the railroad, 
or they are wrong here. 

The alleged agreement of February, 1942 , cannot support 
the Railroad’s action. —The Railroad (though not the 
Brotherhood and individual appellees) argues that an 
agreement entered into through the device of a series of 
letters (R. 25-31) in January or February, 1942, between 
the Railroad and the Brotherhood would in any event 
exculpate the Railroad for the action complained of in 
this case (Brf., p. 24, et seq.). Although the court below 
regarded the agreement as immaterial (R. 61), and al¬ 
though the agreement was superseded in January, 1945 
(R. 33), and could not affect twenty of twenty-two listed 
appellee trainmen (R. R. Brf., p. 26), the Railroad urges 
that the agreement binds all trainmen, including appellants, 
under the provisions of the Railway Labor Act. This is 
based on the proposition that that act authorizes only one 
collective-bargaining agent (45 U. S. C. § 152), which agent 
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represents all employees of the class or craft whether or 
not they are members of the agent. That representation 
is subject to the requirement that the single bargaining 
agent must represent fairly its members and nonmembers 
alike. Elgin, J. & E. Ry. Co. v. Burley, 325 U. S. 711, 327 
U. S. 661. Cf. Steele v. Louisville & N .- R. Co., 323 U. S. 
192, 202-203, 204, 207; TunstaU v. Brotherhood, 323 U. S. 
210, 213; Moore v. Illinois Cent. R. Co., 312 U. S. 630, 634- 
636. ' : 

The complaint (R. 20-21) asserts a number of grounds 
as to the invalidity or inapplicability of the purported 
agreement. Among other things, the agreement was kept 
secret from appellants and they were not even given 
record, let alone actual, notice of the adoption of the agree¬ 
ment The record recites (R. 53) some of the difficulties 
of the appellants in trying to find the source of the claimed 
authority for these transfers. The agreement was even 
withheld from officers of the local lodge of the Brother¬ 
hood (Affidavits, R. 47, 48, 51). 

Such secrecy as to a collective-bargaining agreement by 
which both members and nonmembers of the Brotherhood 
are proposed to be governed flies in the face of the express 
requirements of the statute. The Railway Labor Act 
expressly requires that any collective-bargaining agree¬ 
ment be filed with the National Mediation Board within 
thirty days. 45 U. S. C. § 155, Third (e). It was not filed 
until much more than five years after it was entered into, 
and then only after appellants had engaged counsel who 
had insisted upon knowing of the arrangement (R. 53-54). 
Having been withheld from the public file in defiance of 
law, the act providing no lesser or different sanction to 
enforce its requirements, it is plain that the unlawful con- 
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tract may not be. enforced by the courts as contrary to 
public policy. 

Bank of the United States v. Owens, 2 Pet 527, 538-541; 

Awotin v. Atlas Exchange Eat. Bank, 295 U. S. 209, 
212-213; 

Louisville & N.. R. Co. v. Mottley, 219 XL S. 467,477-479; 

Smith v. McPuUough, 270 U. S. 456, 463-465; 

Cf., Craig v. Missouri, 4 Pet. 410, 436; 

Coppell v. Hall, 7 Wall. 542, 556, 558. 

It follows that even if the agreement of 1942 did purport 
to give authority for what was done where the Selective 
Training and Service Act would not of its own force au¬ 
thorize what was done, it may be pleaded with no such 
effect in this case. 

To some extent the agreement in no event could have 
force or effect The Selective Training and Service Act 
provides ($ 8[c]) that for one year (Trailmobile Co. v. 
Whirls, 331 U. S. 40, £8-59) the veteran shall have certain 
benefits “pursuant to established rules and practices • • • 
in effect with the employer at the time such person was 
inducted into such forces”, so that a change in benefits 
could not adversely affect the rights of appellants so far 
as they, or members of their class, had been inducted 
before the date of the agreement, or until the elapse of 
a year following their restoration to the employment. 

If actually the asserted agreement did accomplish a 
giving away of the rights of any .of appellants, then ap¬ 
pellants assert (B. 20-21) the right to damages from their 
agent for its frittering away their property rights in 
their seniority. That a collective-bargaining agent under 
the Bailway Labor Act may be held liable for damages in 
improperly representing, as agent, the employees of the 
railroad is established ( Steele v. Louisville & N. R. Co., 
323 U. S. 192), as is the fact that the federal district courts 
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have jurisdiction to entertain such an action (TunstaU v. 
Brotherhood , 323 U. S. 210). 

The alternate came of action .—The Brotherhood (Brf., 
pp. 6-7,12) refers several times to the proposition that the 
alternative cause of action here was asserted for the first 
time in the amended complaint. Even if the complaint had 
not been amended specifically to assert this alternative, 
still, since there was no default judgment to be entered, 
the alternative would be relief to which appellants are 
entitled in the event the express relief originally prayed 
were refused; and therefore, the court would have been 
bound to accord this relief even though it were not 
specifically claimed. Rule 54(c) of the Federal Rules of 
Civil Procedure provides: 

“ * * • Except as to a party against whom a judg¬ 
ment is entered by default, every final judgment shall 
grant the relief to which the party in whose favor it 
is rendered is entitled, even if the party has not de¬ 
manded such relief in his pleadings. ’ * 

The proposition (Brotherhood Brf., pp. 27, 28-29) that 
appellants did not apply for transfer within ninety days 
of their discharge from military service is unimportant; 
they did apply for reemployment with the Railroad within 
ninety days of their discharge, which is all that is required 
by § 8(b) of the Selective Training and Service Act. Since 
appellants were entitled to notice of the right of transfer, 
Rule l-D-3(c), (R. 15), and since that notice was never 
given (R. 22), there is no defect of laches. The matter of 
protests of rosters, which the Brotherhood intimates is 
required even in spite of its and the Railroad’s attempt to 
keep appellants and members of their v class ignorant of 
their rights, is not a defense; for the complaint shows 
(R. 21) that since discovering the injury to seniority 
rights, each appellant has undertaken to have the action 
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set aside by the Railroad and has demanded restoration 
of their rights both from the Railroad and through the 
Brotherhood without avail. 

There is no lack of indispensable parties defendant in 
this case. Even if there were, Congress has seen fit to 
withhold from this Court the power to reverse the lower 
court on such issue. Judicial Code, §2105 (28 U. S. C. 
§ 2105)*. But that aside, the parties of whose absence 
appellees complain were proper or formal parties but in 
no circumstances indispensable parties. United States 
ex rel Deavers v. Missouri-K. & T. R. Co. (C. C. A. 5th, 
1949), 171 F. 2d 961, 963; Division 525, Order of Ry. Con¬ 
ductors v. Gorman (C. C. A. 8th, 1943), 133 F. 2d 273, 277; 
National Licorice Co. v. National Lab. Rel. Bd., 309 U. S. 
350, 363; Green v. Brophy (1940), 71 U. S. App. D. C. 299, 
110 F. 2d 539; Curtis v. Railroad PeriAhahle Insp. Agcy. 
(D. Mass., 1947), 71 F. Supp. 153. 

Furthermore, the question is not one going to the sub¬ 
stantial rights of the freight-roster trainmen, since they 
may be sued as a class (Fed. Rules Civ. Proc., Rule 23 [a]), 
and are sufficiently represented by the Brotherhood. Nor 
does the question go to the substantial rights of the Rail¬ 
road; for as their employer it knows who those parties 
would be and where they can be reached for the service of 
process, and if it really wanted them present the benefits 
of Rule 21, Fed. Rules Civ. Proc., have always been avail¬ 
able to it whereby “Parties may be dropped or added by 
order of the court on motion of any party or of its own 
initiative at any stage of the action and on such terms as 
are just.” 

Finally, on the alternative cause of action, we respect¬ 
fully urge the Court to consider the fervent arguments of 

3 “There shall be no reversal in the Supreme Court or a court of appeals 
for error in ruling upon matters in abatement which do not involve juris¬ 
diction.” 
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appellees as to the requirements of the Selective Train¬ 
ing and Service Act in regard to the transfers of appellees 
from freight to passenger, and read those arguments—to 
the extent the Court is impressed by them in opposition to 
appellants’ first cause of action—as applying to the right 
of appellant veterans to transfer from passenger to freight. 
Appellants were assured by the collective-bargaining agree¬ 
ment, Buie l-D-3(b), of the same right of transfer to 
freight service as the right which was agreed to for 
appellee trainmen. Appellants would have made a greater 
income on the freight roster (B. 22). Yet the Bailroad 

i 

has withheld from them and is still stoutly resisting ac¬ 
cording them an opportunity to exercise that right of 
transfer, as is their representative, the Brotherhood. 
Both groups of appellees argue along this line: “The 
appellee veterans missed out on the opportunity to exercise 
this right [of transfer] while they were absent in military 
service” (B. B. Brf., p. 13), and “Even if transfer from 
freight to passenger service is not regarded as a promo¬ 
tion, its exercise is undeniably a seniority right and there¬ 
fore protected by the Act” (Brotherhood Brf., p. 19). j 
All of such arguments, vnutatis mutandis, can be read as 
applying to appellants’ second cause of action. j 

Bespectfully submitted, j 

George B. Stewart, 

Carl G. Lutz, j 

Biley A. Gwynn, 

Thomas Searing Jackson, 

John W. Cragun, 

* 

Attorneys for Appellants . 
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Appellants respectfully petition the Court for rehearing 
in the above-captioned cause, the decision on which was 
announced by the Court on August 1, 1949. 

L 


Denial to Appellants of Damages and Accounting. 

The appellants respectfully submit that the Court has 
prematurely and erroneously added, as part of its opinion, I 
that the appellants are not entitled to damages and an 


accounting for the denial to them of their right to be 
accorded the privileges asserted by them in their alterna¬ 
tive cause of action; and the appellants respectfully assert 
that in so doing, the Court has denied to them their rights 
without a hearing and, therefore, without due process of 
law. 

(A) The question of the right of appellants to dam¬ 
ages was neither raised by the motions for summary 
judgment, decided below, assigned as error, or argued to 
the Court, which had before it the sole question whether 
the action of t&e trial court in granting the appellee’s 
motion for summary judgment, was right or wrong. The 
right of the appellants to damages is a subsidiary and 
secondary issue, which both sides assumed could be 
argued and decided only after a decision had been ren¬ 
dered on appellants’ primary basic rights. Nothing what¬ 
ever appears in any of the briefs of the appellants or the 
Pennsylvania Railroad Company, concerning the right of 
appellants to damages in the event of their prevailing on 
either of their causes of action, nor was there any express 
point made of the issue anywhere in the proceedings be¬ 
fore this Court. In fact, the only mention of the legal right 
of the appellants to damages was at the tail-end of the 
brief of Appellees Other than the Pennsylvania Railroad 
Company where (p. 29) in the middle of a paragraph 
dealing with another point, and mostly as a matter of 
“color”, counsel suggested that the appellants were ask¬ 
ing too much too late (in answer to appellants’ argument 
that the freightmen were given too much too soon). Since 
the matter of damages was not decided by the trial court, 
the point cannot be “plain error” not assigned within this 
Court’s Rule 17(a), providing that: 

“Points not presented according to the rules of court 
will be disregarded, though the court, at its option, 
may notice and pass upon a plain error not pointed 
out or relied upon.” . 
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Not alone is the point not “error” of the trial court: the 
basis for this Court’s decision is not “plain”, as we show 
below. 

(B) The opinion of this Honorable Court premises its 
denial of the appellants’ right to damages upon an 
assumption that appellants have made no demand for the 
right they claim. The premise is submitted to be in error 

in at least the following respects: I 

j 

First: There was certainly a demand when the amended j 
complaint was filed; and the appellants are entitled to ! 
damages from that date at the latest. The filing of the j 
amended complaint in which was set forth the claim to the j 
alternative relief was certainly a demand. Kaufman v. j 
Treadway , 195 U. S. 271, 49 L. Ed. 190, 25 S. Ct. 33. 

Appellees may urge that the claim for alternative relief 
was not a demand because (they may say) the demand was I 
for too much, or was conditional on the denial to appel¬ 
lants of their first cause of action. This would only be j 
sound if the appellees, when presented with the appellants’ j 
demand, had tendered performance and had kept the j 
tender good. Spalding v. Mason, 161 TJ. S. 375, 396, 40 j 
L. Ed. 738, 746; Storm v. Boker, 150 U. S. 312, 341, 37 ! 
L. Ed. 1093, 1104. j* 

In Colby v. Reed, 99 TJ. S. 560, 25 L. Ed. 484, the j 
Supreme Court said.: j 

“Tender, when the demand is of money, for a defi- j 
nite sum or for an amount capable of being made cer¬ 
tain, may at common law be made on the very day the \ 
money becomes due, but it will constitute a defense j 
only when made before the action is brought Chit j 
Cont. 10th ed., 732, 733 ; 2 Pars. Cont., 6th ed. 148; j 
9 Bac. Abr. Tender, D. 321; St at Bk. v. Worcester Bk., j 
5 Pick., 106; Pitcher v. Bailey , 8 East 171; Briggs v. 
Calverly, 8 T. R. 629. 

“In actions of debt and assumpsit the principle of \ 
the plea of tender is, that the defendant has always 
been ready to perform the contract, and that he (fid j 
perform it as far as he was able by tendering the | 
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requisite money, the plaintiff himself having pre¬ 
vented a complete performance by his refusal to 
accept the tender. Such a tender and refusal do not 
discharge the debt, and hence the plea must proceed 
to allege that the defendant is still ready to perform, 
and it must contain a profert in curia of the money 
tendered. Dixon v. Clark, 5 Man. G. & S. 377; Ayers 
v. Pease , 12 Wend. 393. 

• • • 

“Responsive to the second request, the Judge told 
the jury that where a party demands more than he is 
entitled to receive, that circumstance alone will not 
justify the other party in refusing-to deliver that part 
of the property to which the party making the de¬ 
mand is entitled, provided it is distinct, well known, 
and clearly distinguishable from that which the de¬ 
manding party had no right; that if the plaintiff de¬ 
manded $45,000 of the stock when he was only entitled 
to $32,000 of the same, the defendant could not prop¬ 
erly refuse to deliver what the plaintiff was entitled 
to receive, on the ground that the demand was ex¬ 
cessive. Injustice and inconvenience would flow from 
any different rule, and inasmuch as we are all of the 
opinion that the instruction was correct, it is not 
deemed necessary to pursue the subject 2 Green! 
Ev. Sec. 604.” 

See also, Annotation, 5 A.L.R. 1226, 1232. 

Second: It is elementary that a demand is not a pre¬ 
requisite to relief if it is obvious that it would be futile 
because it would certainly be refused. 

“ • • • But a demand will not be required where it 
is clear that it would have been vain or unavailing as 
where the defendant • • • has entirely repudiated the 
contract” 26 Am. & Eng. Encyc. of Law, p. 44. 

The appellees were well aware of the existence of the legal 
problems involved in this case as early as December, 1941 
(Joint App. 25) and took pains to instruct the freight 
trainmen in their rights. Notwithstanding such aware¬ 
ness, they have consistently denied appellants any such 
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rights. On such state of facts, the Court can know that 
the demand would have been refused. The pertinacity with 
which the right has been disputed by the Bailroad and the 
Brotherhood is the essence of the record before this Court 
Had the Bailroad filed a disclaimer and accorded the 
appellants’ their rights when the amended complaint was 
filed, it might now be in a different position- But the 
Court knows now from the vigor of its defense, and from 
its and the Brotherhood’s history of discrimination in 
favor of the freight trainmen, that it never would grant 
these rights except under compulsion of the courts. 


Third: Both the original complaint, filed July 3, 1947, 
and the amended complaint, filed December 17,1947, do in 
fact allege a demand. Paragraph 16 of the amended com¬ 
plaint (Joint App. 21) alleges: 


“Since plaintiffs returned from the military service 
to the employment of the Bailroad and since they dis¬ 
covered the injury to their seniority rights as set forth 
herein, each plaintiff has undertaken to have the ac¬ 
tion herein complained of set aside by defendant Bail¬ 
road and has persistently demanded that their seniority 
rights be restored, notwithstanding which the Bailroad 
has failed and refused to restore said rights. Each 
plaintiff has undertaken to have the action set aside by 
the Brotherhood, and has appealed to the General 
Chairman and thereafter to the full General Committee 
of the Brotherhood and the Board of Appeals of the 
Brotherhood. The rights thus demanded have been 
denied. Each plaintiff has exhausted all possibility of 
redress through the Brotherhood or through the Bail¬ 
road.” 


This is an allegation of a demand for restoration of ap¬ 
pellant s’ seniority rights, whatever such rights may be in 
law. The Federal Buies require the correct ascertainment 
and decision of such rights upon the filing of a complaint 
irrespective of their precise definition. Buie 54(c) pro¬ 
vides expressly: 
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“Except as to a party against whom a judgment is en¬ 
tered by default, every final judgment shall grant the 
relief to which the party in whose favor it is rendered 
is entitled, even if the party has not demanded such 
relief in his pleadings.’’ 

The Railroad asserted they were entitled to no relief. The 
appellants asserted they were entitled alternatively to re¬ 
lief under both causes of action. This Court has decided 
they were entitled to relief on only one cause of action. 
What they demanded was their legal rights. They should 
receive from this Court relief to make them whole. 

The appellants have also, and do now, assert that their 
damages should be computed according to the terms of the 
contract. But it may be, as a matter of law, possible to com¬ 
pute damages in some other way so that the damages 
awarded more nearly approximate actual damages than the 
liquidated damages provided in the contract. It is sub¬ 
mitted that this question is one which should be left to the 
trial court for determination only when the factual situa¬ 
tion governing damages shall have been developed. 

We call attention to the fact that the decision of this 
matter of damages without according appellants a hearing 
on the matter or taking any proofs with respect to the fac¬ 
tual basis surrounding the rights to damages is in effect a 
denial of any hearing. The Supreme Court has said, for 
example, Baltimore & O.R. Co. v. United Stales , 298 U. S. 
349, 368-369, “The due process clause assures a full hear¬ 
ing before the court or other tribunal empowered to per¬ 
form the judicial function involved. That includes the right 
to introduce evidence and have judicial findings based upon 
it.” 

Fourth: As a matter of equity, that is to say, simple fair¬ 
ness, the appellants have clearly been seriously wronged by 
the appellees and their case ought to appeal to the con¬ 
science of the chancellor. The individual appellee trainmen 
have been accorded from the very day they went off to ser¬ 
vice a right which was denied to the appellants. The Rail- 


road and the Brotherhood took special affirmative pains to 
advise the freight men of their rights, and to conceal from 
appellants the rights to which they were equally entitled, 
and resist vindication of those rights in the courts. This 
may have been because of the internal union political 
strength of the more numerous freight men, hut for what¬ 
ever reason it is specifically charged: 

(1) That the Agreement of January, 1942, was studi¬ 
ously kept from appellants. Amended Complaint, 15 
(Joint App. 20). 

(2) That their right of transfer to the freight roster 
was concealed from them, as well as the fact that op¬ 
portunities to transfer existed. Paragraph 17 of the 
Amended Complaint (Joint App. 22). 

(3) That the Brotherhood circulars invariable for¬ 
warded to the local passenger union did not include the 
“Circular S-89” containing the 1942 Agreement— 
which was withheld apparently with studied intent to 
conceal from the appellants the seniority this Court 
has decided they were entitled to. Affidavit of Roy 
Dabney (Joint App. 47). See also, Affidavit of Ray¬ 
mond D. Heflin (Joint App. 49-50). 

(4) That appropriate protests of the manner in 
which the seniority of veterans was being handled by 
the Railroad and the Brotherhood were vigorously 
made as soon as the appellants became aware of the 
wrong being done to them, that is, in 1946, without re¬ 
sult. Affidavits of Vincent L. Petenbrink (Joint App. 
53) and Keith Rodgers (Joint App. 51-52). 

The record shows that appellants expect to prove that 
only in 1946 did they begin to realize the way they had been 
surreptitiously deprived of their rights; that they immedi¬ 
ately protested; that in July, 1947, they filed their suit; and 
in December, 1947, amended their suit to make their com¬ 
plaint complete. 
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Fifth: The Selective Training and Service Act confers 
rights without providing for any demand except that which 
the statute expressly prescribes —and with which appellants 
have complied —on the making of which by a returning 
veteran, the duty on the part of the Railroad is fixed. Sec¬ 
tion 8(b)(3) provides as to a returning veteran who 
‘‘makes application for reemployment within ninety days 
after he is relieved from such training and service ’ 9 that 

. such employer shall restore such person to such 
position or to a position of like seniority, status, and 
pay...” 

It is beyond dispute that each of appellants and the mem¬ 
bers of their class applied for reemployment with the Rail¬ 
road and was reemployed. But the Railroad has failed to 
comply with the statutory mandate that it “shall restore” 
appellants to the position which each held “without loss of 
seniority”. The Act makes no provision for any further 
demand, and this Court ought not in effect to amend the 
statute by requiring a double demand. 

Under such circumstances the appellants submit that 
they should not be foreclosed at this stage from showing 
at the trial of this cause that they have in fact been pecu¬ 
niarily damaged and from a hearing on their right to re¬ 
cover a judgment therefor. 

n. 

According Trainmen a Double Seniority. 

The opinion holds that railroad trainmen on the Mary¬ 
land Division of The Pennsylvania Railroad were, from 
the time they went off to the service, entitled to seniority on 
both the freight or the passenger roster, and entitled to 
elect between them when they returned. This allowance of 
seniority on both lists is not a right accorded to employees 
on leave of absence or furlough (see § 8[c] of the Selective 
Training and Service Act). Had they remained and never 
gone to war, they would have been entitled to seniority on 
only one list, not on both of them. This violates the rule 





















repetition by appellees, which we called to the Court’s at¬ 
tention at p. 3 of onr reply brief. 

Conclusion. 

It is respectfully submitted that a rehearing herein 
should be granted, and that upon such rehearing the appel¬ 
lants’ first cause of action should be sustained; but that, in 
any event, the judgment of this court should not deny to 
appellants the right to damages and accounting. 


Respectfully submitted, 


George R. Stewart, 

927 Fifteenth St., N. W. 
Washington 5, D. C. 

Carl G. Lutz, 

927 Fifteenth St., N. W. 
Washington 5, D. C. 


Riley A. Gwynn, 
Investment Bldg., 
Washington 5, D. C. 



Thomas Searing Jackson, 
719 Fifteenth St., N. W., 
Washington 5, D. C. 

John W. Cragun, 

833 Transportation Bldg., 
Washington 6, D. C. 

Attorneys for Appellants. 
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